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PREFACE 


This book has for its purpose to place within the hands of 
every school official a systematic treatment of those questions 
of law which present themselves most frequently in his pro- 
fessional work. It is designed to serve as the basis of instruc- 
tion in school law in normal schools and teachers’ colleges, 
and it is hoped that the practicing lawyer also will find it 
serviceable in putting within easy reach the decisions on this 
branch of the law. in selecting authorities to cite in support 
of any proposition, preference has been given to the decisions 
found in the various series of selected cases; and reference to 
these cases often will disclose exhaustive monographic notes 
of the highest value. 


It cannot be denied that the numerous cases on school law 
as yet have not been very thoroughly organized. The aggres- 
sive development of our school system, however, renders it 
highly desirable that the legal principles invoked in the settle- 
ment of school disputes should be more critically inspected 
and more closely correlated. Consequently an effort has been 
made not only to state the rights and liabilities of schools and 
school officials, but also to indicate the legal principles upon 
which they are based, and (as well as may be) to unify and 
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reduce these principles to an ‘‘individual branch of the law.’’. 


This book has been written because the author has a pro- 
found conviction that the law of the school should be under- 
stood by teachers and students of education. In the leading 
universities today the student of agriculture is taught rural 
law; the student of medicine is taught medical jurisprudence ; 
the student of engineering is taught contracts and specifica- 
tions; but the student of education, who as a teacher or 
superintendent will encounter equally as trying legal situa- 
tions, is left wholly uninstructed in the general law determin- 
ing his rights, duties, and responsibilities. Occasionally he 
may be taught the school code of a certain state; but, in 
addition to the statutes of any state, there is a vast body of 
common law and statutory construction which enters into 


viii PREFACE 


practically every controversy affecting schools and teachers. 
It is this important groundwork of school law, common to all 
the states, that this work endeavors to formulate and explain. 

Extensive excerpts from the decisions have been given, in 
order that the student may see the reason which is the life of 
the law, and in addition may gain some expertness in ‘‘legal 
reasoning,’’ which is not only close reasoning, but close rea- 
soning which harmonizes so far as possible the various prin- 
ciples of the law. A knowledge of the reasoning of the courts 
in the leading cases on school law not only will enable the 
educationalist to understand his legal rights in a given case 
which has been adjudicated, but also will qualify him to 
forecast them with considerable accuracy as unforseen emer- 
gencies arise. 

No argument is needed to establish the proposition that a 
knowledge of school law is of great practical advantage to 
every teacher. It seems reasonable to expect a teacher to be 
a “‘law abiding citizen,’’ yet he hardly can hope to be a ‘‘law 
abiding citizen’’ unless he is familiar with the general prin- 
ciples of law pertaining to his profession. Firmness and tact, 
moreover, justly are considered essential to a teacher’s success. 
Undoubtedly a teacher will be more competent and resolute 
in enforcing contested rules and regulations if he has the 
personal knowledge that the law is on his side. Undoubtedly, 
also, some familiarity with school law will render a teacher 
more tactful and popular, for it will at least discover to him 
some instances of illegal conduct to avoid. The general 
reputation of a teacher for tact, fairness, and just dealing is 
one of the greatest of his professional assets. Certainly it 
is detrimental to his reputation in these matters whenever he 
is haled before the court by some captious pupil, justly deserv- 
ing punishment but not the punishment of the teacher’s choice, 
and is mandamused to do something, or is enjoined from doing 
something, or is made to respond in damages for technical 
assault and battery, false imprisonment, slander, or libel, or 
even is fined or imprisoned for some infraction of the criminal 
law. 

Obviously a knowledge of school law will help a teacher 
safely over many perplexing situations. It will save him 
worry, trouble, time, and money, add to his professional reputa- 
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tion for fair dealing, and altogether it will be one of the best 
paying investments that he could possibly make. This book 
is not designed primarily to enable the teacher to get himself 
out of trouble. Only the expert services of a lawyer can be 
of much assistance in doing this. It is intended rather to keep 
the teacher out of trouble, which is a more valuable service. 
And it is hoped that a mastery of the principles herein con- 
tained will be found of some value in the interest of educa- 
tional discretion, concord, and advancement. 


HARRY RAYMOND TRUSLER. 
University of Florida. 
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Essentials of School Law 


CHAPTER I 
AUTHORITY AND RESPONSIBILITY OF TEACHERS 


Introduction 


Speaking for the Supreme Court of Wisconsin, Judge Lyon 
has well said: ‘‘Our system of public schools necessarily 
involves the most delicate relations between parents and 
children on the one hand and the school authorities on the 
other, and controversies most frequently arise growing out 
of the enforcement of school discipline. These controversies, 
relating as they usually do, to the control, management, and 
correction of pupils, are apt to have their origin in wounded 
parental feelings, and are frequently prosecuted with much 
bitterness. It is cause for congratulation that so few of these 
controversies appear in the courts.’’! For the above reasons 
a knowledge on the part of teachers and other school officials 
of their legal authority and responsibility and an observance 
of the correlative rights of pupils and their parents should 
be of material value in the avoidance of controversies respect- 
ing the government and jurisdiction of the school. 


Nature of the Teacher’s Authority 


When parents, in fulfilling their duty of training their child 
into a useful and virtuous member of society, place him in 
charge of a teacher for the purpose of acquiring certain forms 
of education, by that fact the teacher becomes in loco parentis 
in regard to all matters pertaining to that particular phase 
of the child’s life which is intrusted to his guidance for 
development, including the power and duty of correction.? 
The teacher is the substitute for the parent, is charged in part 
with the performance of his duties, and in the exercise of these 


1 State ex rel. Burfee v. Burton, ZENOte) Ghia Re AGS ol ol. Bi, 
45 Wis. 150, 30 Am. Rep. 706. Com. 453; Stevens v. Fassett, 27 
Me. 266. 
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delegated duties is invested with his power. His authority 
thus delegated extends only to what is just, proper, and neces- 
sary for the welfare of the pupil under the circumstances. 
The teacher has no general right to punish for all offences; 
his right is restricted to the limits of his jurisdiction and 
responsibility as a teacher.’ 


Right to Enforce Discipline 


The teacher is an executive officer of the school department 
of the government, and as such must enforce order and 
decorum in his school. The foundation of the teacher’s right 
to enforce discipline over his scholars is a duty vested by law 
in parents to maintain and educate their offspring, which 
includes such power of correction as may be requisite for the 
discharge of their trust; and so much of this power as is 
necessary for the purpose is delegated to the teacher that he 
may the better accomplish the purpose of education. Con- 
sequently, a teacher may exercise such powers of control, 
restraint, and correction over his pupils as may be necessary 
to enable him to perform properly his duties as teacher; and 
if nothing unreasonable is demanded he has the right to direct 
how and when each pupil shall attend to his appropriate duties 
and the manner in which he shall demean himself.” 

Rules are necessary for the orderly conduct of a school. 
Against the order of the school board the teacher cannot 
lawfully enforce his rules; but he does not derive all his power 
and authority in the school and over his pupils from the 
affirmative action of the board. Whenever the board fails to 
act, the teacher may make and promulgate all needful rules 
and regulations. It frequently happens that emergencies arise 
which require prompt action and for which the rules do not 
provide a remedy. In such cases the teacher must act, and 
his action if reasonable is valid and binding until the board 
directs otherwise. The obligations on the part of pupils of 
obedience to lawful commands, subordination, civil deport- 
ment, respect for the rights of other pupils and fidelity to 


3 State v. Pendergrass, 2 Dev. & 5 Huse vy. City of Lowell, 10 
B. (N. C.) 365, 81 Am. Dec. 416; Allen (Mass.) 150. 
State ex rel. Burfee vy. Burton, 45 6 Boyd v. State, 88 Ala. 169, 16 
Wis. 150, 30 Am. Rep. 706. Am. St. Rep. 31, 7 So. 268. 

4 Vanvactor vy. State, 113 Ind. 7 35 Cyc. 1134, 
276, 3 Am. St. Rep. 645. 8 Note, 76 Am. Dec. 165. 
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duty are inherent in any proper school system, and constitute, 
so to speak, the common law of the school. Every pupil is 
presumed to know this law and is subject to it, whether it has 
or has not been re-enacted by the board in the form of written 
rules and regulations.? Thus it is obvious that the mere fact 
that a school board fails to record its rules will not render 
them void, although a statute requires all of its votes, orders, 
and proceedings to be recorded in a permanent record book. 


Right to Inflict Punishment 


It is everywhere admitted that a teacher has a right to 
inflict reasonable punishment upon a pupil for misconduct, by 
whipping or otherwise, for the purpose of maintaining the 
discipline and efficiency of the school; and for this purpose 
the teacher may take the pupil beyond the schoolhouse or 
grounds.!? The teacher has no general right of chastisement 
for all offences as has the parent. The teacher’s right in this 
respect is restricted to the limits of his jurisdiction. But 
within these limits a teacher may exact a compliance with all 
reasonable demands, and may in a kind and reasonable spirit 
inflict corporal punishment upon a pupil for disobedience. 
In cases of misconduct he is vested with the power to adminis- 
ter moderate correction with a proper instrument and such 
punishment should have some reference to the character of 
the offence and the sex, age, size, and physical strength of the 
pupil.14 The pupil’s prior or habitual conduct or misconduct 
also may be regarded, although his conduct at the time of 
punishment should be the main consideration.1® Within these 
limits the teacher has the authority to determine the gravity 
or heinousness of the offence, and to mete out to the offender 
the punishment which he thinks his conduct justly merits; 
hence the parent or teacher is often said, pro hac vice, to exer- 


9 State ex rel. Burfee v. Burton, 
45 Wis. 150, 30 Am. Rep. 706. 

10 Russell v. Inhabitants of 
Lynnfield, 116 Mass. 365; Alvord v. 
Inhabitants of Chester, 180 Mass. 
20, 61 N. E. 263; note, 12 A. L. R. 


235. 

11 Notes, 31 Am. Dec. 419; 24 
Am. Rep. 769; 102 Am. St. Rep. 
337. 


12 Dill v. State, 87 Tex. Crim. 


App. 49, 219 S. W. 481. 

13 Vanvactor v. State, 113 Ind. 
276, 15 N. EH. 341, 3 Am. St. Rep. 
645. 

14 Boyd v. State, 88 Ala. 169, 16 
Am. St. Rep. 31, 7 So. 268. 

15 Sheehan y. Sturges, 53 Conn. 
481, 2 Atl. 841. 

16 Haycraft v. Grigsby, -88 Mo. 
App. 354. 
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cise judicial functions.17 Even though the regulations of a 
school forbid assistant teachers to inflict corporal punishment 
it has been held in England that their position nevertheless 
invests them with this power, and a pupil who for misconduct 
has been moderately chastised by one cannot recover damages 
of him therefor.18 

In a few instances the teacher’s right to inflict corporal 
punishment has been made the subject of legislative enact- 
ment.!9 These statutes as a rule are merely declaratory of the 
law, requiring the force or violence used to be reasonable in 
manner and moderate in degree (Canada, New York, Minne- 
sota, Texas), although in at least one state corporal punishment 
has been prohibited (New Jersey). When, however, the limit 
of punishment which a teacher may inflict upon a pupil is set 
out by statute, it may not be exceeded, although the pupil 
remains unsubdued.™ But notwithstanding a statute on the 
subject, evidence of the teacher’s intent in inflicting the punish- 
ment is admissible,*! and he may use such force as is necessary 
in combating the efforts of a large, strong youth to assault 
him, while resisting compliance with a reasonable command.” 


Limits of Permissible Punishment 


‘“Foolishness,’’ said Solomon, ‘‘is bound up in the heart of 
a child, but the rod of correction shall drive it far from him.’’ 
The right of discipline with the rod, administered without 
malice or immoderation, has been characterized as part of the 
common law of the schoolroom; but punishment inflicted 
upon a pupil to whom the reason therefor is unknown cannot 
be justified.24 The punishment inflicted by the teacher must 
not be cruel or oppressive; the cause for it must be sufficient ; 
and the instrument used must be suitable for the purpose. 
Moreover, the manner and extent of the correction, the part 
of the person to which it is apphed, and the temper in which 
it is inflicted must be distinguished by the kindness, prudence, 
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and propriety which become the station of the teacher.2> The 
punishment ought always to be apportioned to the gravity of 
the offence ;7° and the teacher must be governed as to the mode 
and severity of it by the nature of the offence, the age, sex, 
size, and apparent powers of endurance of the pupil.?’ It is 
for the jury to determine whether a chastisement is immoderate 
or not from the size of the rod used, the character of the 
wounds inflicted, and all the other circumstances of the case.”8 


The punishment must not be inflicted because of an im- 
proper motive; and consequently it is unlawful if it is prompted 
by malice,”? spite,®° insolence,*! revenge,®* or caprice, anger, or 
bad temper.*? There can be no such thing as reasonable 
punishment from a malicious motive.4 The jury, moreover, 
may infer malice from an excessive punishment,® or from an 
improper instrument of correction ;3® and it is not allowable 
to punish a pupil for the misconduct of others.27 If the 
punishment is characterized by an illegal motive, it is an 
assault, regardless of how mild it is;38 and the pupil has the 
right of self-defense“? The mildness of the punishment, how- 
ever, may serve to reduce the damages assessed by the jury in 
a civil action as well as to reduce the penalty fixed by the 
court in a criminal prosecution.” 


It is obvious that teachers should correct their pupils with 
such things as are fit for correction, rather than with dangerous 
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26 Vanvactor v. State, 113 Ind. 
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weapons likely to kill or main. It has been held that a small, 
smooth rattan is a reasonable instrument of correction** But 
to punish pupils with an iron bar, a sword, a pestle, or a great 
staff clearly is not permissible ;#2 and to beat a child over the 
head with a limb or stick and then to strike him in the face 
several times with the fist exceeds the limits of legal punish- 
ment.*? Likewise to chastise a pupil with a stick three-fourths 
of an inch in diameter at the larger end, and three or four feet 
in length, by striking and beating him upon the back, neck, 
arms, and legs to such an extent that ecchymosis develops is 
illegal.44 The same is true where the teacher inflicts severe 
blows, knocking the pupil down and wounding him, unless it 
appears that there is such resistance upon the pupil’s part as 
to render the acts of the teacher necessary in self-defense.* 
As a matter of precaution, it is well for the teacher to call in 
one or more witnesses to the act of chastising, in order to 
have evidence negativing any claim of excessive punishment. 

It has been held that a teacher cannot chastise a pupil to 
compel him to do something which his parent has requested 
that he-be excused from doing, although the teacher may be 
justified in refusing to permit the attendance of a pupil whose 
parent will not consent that he shall obey the rules of the 
school.46 If a teacher is not authorized to teach school, by 
reason of not having a proper certificate to teach, or in some 
other way failing to measure up to legal requirements, his 
powers of discipline as a de facto teacher are the same as if 
he possessed such certificate and were a teacher de jure.47 On 
the other hand, although a school has not been well managed 
prior to a certain teacher’s employment and he has been speci- 
fically requested to be more strict in compelling obedience 
to the rules, such teacher has no more authority by reason 
thereof than he otherwise would have possessed.48 

Lastly, as is elaborated in the chapter dealing with the 
reasonableness of rules and regulations, a teacher cannot 
legally punish a pupil for the infraction of an unreasonable 


41 Commonwealth v. Seed, 5 45 Hathaway v. Rice, 19 Vt. 102. 
Clark (Pa.) 78. 46 Morrow v. Wood, 35 Wis. 59, 
42 Note, 65 L. R. A. 898. 17 Am. Rep. 471; State v. Mizner, 
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rule or regulation. In such cases neither the good faith of 
the teacher nor the moderateness of the punishment inflicted 
constitutes a defense to an action for damages by the aggrieved 
pupil, although they are admissible in evidence for the purpose 
of reducing the verdict of the jury.” 


Shifting Standards of Permissible Punishment 

It has been said that the tendency of public sentiment and 
the general tone of the decisions tend toward the final abolish- 
ment of corporal punishment; and it is possible that this mode 
of punishment may disappear from the schools, as it has already 
disappeared from the list of punishments for crime.®° How- 
ever this may be, it is now true that, in the absence of statute 
or regulation to the contrary, the teacher has the legal right 
to administer corporal punishment to any contumacious pupil 
of his school, provided such punishment in character and 
extent be considered reasonable under all the circumstances 
of the case, and prompted by honest motives.! It is obvious, 
however, that although the common law authorizes the teacher 
to administer such reasonable, necessary, and proper correc- 
tion as the welfare of the child requires, nevertheless the real 
meanings of the words, ‘‘necessary,’’ ‘‘reasonable,’’ ‘‘just,’’ 
‘“proper,’’ ‘‘moderate,’’ ‘‘cruel,’’ and ‘‘excessive,’’ as applied 
to the punishment inflicted by a teacher upon a student, are 
ever changing, according to the state of civilization of the 
passing period, and the ideas at the time prevalent in men’s 
minds.” It is the province of a jury to pass upon these ques- 
tions of fact, under instructions from the court, and as the 
finding of a jury will not be disturbed by the court unless 
plainly erroneous, it follows, in view of the growing sentiment 
against corporal punishment, that the teacher, safely to keep 
within his legal rights, must be increasingly careful not to 
inflict this punishment, except in plain cases of flagrant dis- 
obedience.? 


49 Williams v. Smith, 192 Ala. 50 Note, 76 Am. Dec. 166. 
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Corporal Punishment of Girls 


In giving the teacher the right to inflict corporal punish- 
ment, the law makes no express distinction as to whether the 
offending pupil is a girl or a boy; and when the legality of 
the punishment of a girl is presented, it generally is a question 
for the jury to determine whether or not the whipping, under 
all the circumstances, was reasonable.* In the absence of 
statute or school regulation to the contrary, the teacher has 
as much legal right to whip a girl as to whip a boy. Yet it is 
obvious that a teacher incurs greater risk of legal respon- 
sibility in inflicting corporal punishment upon a girl. There 
is undoubtedly, on account of public opinion, a greater like- 
liness that the teacher will be sued by a girl than by a boy; 
and when sued, there is a greater probability of a sympathetic 
jury imposing damages upon the teacher by coming to the 
conclusion that the broken rule was unreasonable, or that last- 
ing injury was inflicted by the punishment, or (under some 
authorities) that the punishment in character or extent was 
disproportionate to the offense, or that the teacher in inflicting 
the punishment was animated by an improper motive. Any 
one of these possible conclusions will render the teacher liable 
to the pupil. In a determination of the reasonableness of the 
punishment, sex is one of the factors taken into consideration,® 
and it may well be that punishment not immoderate when 
administered to a boy would be considered excessive when 
applied to a girl of the same size or age. Any verdict that a 
girl might secure against the teacher for assault and battery 
would be difficult to overturn, unless its size warranted the 
inference that it was the result of the passion and prejudice 
of the jury. 


Adults in the School 


Since at common law the legal power of a parent over his 
child ceases when the child becomes twenty-one years of age,® 
it may be thought that the teacher has no power to punish an 
adult pupil. An opposite conclusion, however, has been 
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reached by the courts. Although a parent obviously cannot 
delegate to a teacher a power over his adult child that he does 
not possess, the authority of a teacher to punish an adult pupil 
is based on the theory that, by voluntarily becoming a pupil, 
the adult himself has impliedly consented to the authority of 
the teacher over him. This was held in an Jowa case, where 
a girl who had reached her majority was whipped by her 
teacher for alleged misconduct. In this case the pupil had 
been admitted to the school upon a false representation as to 
her age; but the same conclusion a fortiori would have been 
reached if she had gained admission as an adult. ‘‘A pupil 
over twenty-one years of age,’’ said the court, ‘‘becomes a 
pupil only of his own voluntary act. If he does so, and thus 
of his own will creates the relation of teacher and pupil, and 
claims privileges and advantages belonging only to those under 
age, he thereby waives any privilege which his age confers.’”? 

Similarly the Supreme Court of Maine has said: ‘‘It is 
not necessary to settle the question whether one living in the 
district and not being between the ages of four and twenty-one 
years can, with propriety, require the instruction of town 
schools. If such does present himself as a pupil, is received 
and instructed by the master, he cannot claim the privilege and 
receive it, and at the same time be subject to none of the duties 
incident to a scholar. If disobedient, he is not exempt from 
the liability to punishment, so long as he is treated as having 
the character which he assumes. He cannot plead his own 
voluntary act, and insist that it is illegal, as an excuse for 
creating disturbances, and escape consequences which would 
attach to him either as a refractory, incorrigible scholar, or 
as one who persists in interrupting the ordinary business of 
the school.’’8 

While adult pupils, as a matter of legal right, cannot claim 
any exemption from the rules of the school, it is believed by 
virtue of analogous decisions that the rules themselves may 
be made to apply differently to various classes of students.® 
All that is required is reasonableness in the classification of 
students and generality in the application of the rules to the 


members of each class. ‘‘Age and sex always have been 
7 State v. Mizner, 45 Iowa 248, 8 Cooley’s Constitutional Limita- 
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marks of classification in public schools throughout the history 
of our country,’’ said the Supreme Court of the United States, 
‘‘and the Supreme Court of Nevada well held that the trustees 
of the public schools in that state might send colored children 
to one school and white children to another, or they might 
make any such classification as they should deem best, whether 
based on age, sex, race, or any other reasonable existent con- 
dition.’ Consequently it is submitted that the distinction 
between minor and adult pupils, male and female pupils, 
grammar and high school pupils, seniors and lower classmen, 
and probably other classes of pupils may reasonably be made 
the basis for the grant of different school privileges. 

It may be noted in passing that the fact that a pupil has 
not yet reached the age entitling him of right to attend the 
public schools does not deprive the teacher of his power of 
discipline. This is because the parent has control over such 
a child, and by sending it to school he delegates his authority 
to the teacher.!! 


Suspension and Expulsion of Pupils 


Suspension is a temporary deprivation of rights and bene- 
fits; expulsion is a disfranchisement severing the connection 
between the expelled member and the society.!2 This dis- 
tinction, announced in a case involving a fraternal organiza- 
tion, is believed to be substantially accurate when applied to 
schools. Students sometimes consider themselves suspended 
or expelled when such is not the case. Thus the forcible 
ejection, from a schoolroom, of a pupil who has used impudent 
and profane language, by an individual member of the school 
board, who has no power to expel a pupil, does not amount 
to an expulsion so as to charge such member with the loss of 
the pupil’s school privileges if he does not return.12 Neither 
is it an expulsion when the teacher merely sends the child 
home as a punishment.'* Obviously in such cases a pupil, not 
being suspended or expelled, can maintain neither an applica- 
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tion for his reinstatement nor an action for damages for a 
deprivation of his right. 


As a general rule the power of expelling or suspending a 
pupil is in the school board which has the power of controlling 
or governing the school. A teacher also has the inherent 
power to suspend a pupil, in a proper case where the interests 
of the school require it, unless he has been deprived of such 
right by a statute or the affirmative action of the board.!6 
Clearly a teacher cannot exclude a pupil from the school in 
the enforcement of a rule not indispensible to good order, such 
as the prohibition of the use of tobacco on the school grounds, 
when the trustees do not approve of the rule!” But if the 
trustees insist upon the return of the pupil excluded by the 
teacher, when his presence would be fatal to the maintenance 
of discipline, the teacher may lawfully quit the school and 
recover his salary for the entire term. ‘‘It was not the duty 
of the teacher under the contract,’’ said the court in such a 
ease, ‘‘to teach the school without maintaining proper and 
necessary discipline in it, and if the committee insisted she 
should have the boy there, when she could not have him there 
and have the discipline too, it was equivalent to insisting that 
she should teach the school without discipline, which she was 
not bound to do.’’!8 


When a pupil is suspended from the public schools until 
he shall comply with the requirement of the board, the sus- 
pension does not extend beyond the current school year;'® 
and for insubordination at a former term a pupil cannot be 
suspended.” In some states statutes qualify the right of a 
teacher to exclude children from school.24 Statutory pro- 
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visions as to the matter of expulsion are mandatory, and a 
failure to follow them renders the exclusion illegal.?? 


While school authorities cannot act arbitrarily or malicious- 
ly in expelling children,”* the excluded pupil nevertheless is at 
a disadvantage in suing for his reinstatement. Whether cer- 
tain acts of disorder so seriously interfere with the school that 
one who persists in them should be expelled is a question for 
the school authorities alone, and is not reviewable by a jury.”4 
Likewise the question of the guilt or innocence of a pupil 
expelled in accordance with established rules cannot be 
reviewed by the courts, unless it appears that he was expelled 
arbitrarily or maliciously.2°. Should a pupil succeed in com- 
pelling his reinstatement, it does not necessarily follow that 
he can recover damages from the officers who expelled him. 
The duties of school authorities as to expelling pupils partake 
of a judicial character and for an honest, though erroneous 
discharge of them, they are not liable in damages.2® They are 
responsible only when they act with malice, wantoness, or 
intention to wrong the pupil,?’ or in the enforcement of an 
unreasonable rule.?8 


The grounds upon which pupils may be suspended or 
expelled may be understood by a consideration of the follow- 
ing instances, where the exclusion has been upheld: For per- 
sistent disobedience, although no specific rules of the school 
have been violated ;”® for absence contrary to the rules of the 
school, although by the command of the parents for the pur- 
pose of attending religious services ;°° for being tardy or absent 
without a reasonable excuse a certain number of times within 
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a fixed period ;*! for refusal to obey a rule of the directors 
requiring a pupil with knowledge to give the name of another 
pupil guilty of a gross breach of the school rules;®? for not 
participating in religious exercises, the parent not objecting ;*3 
for publication in a newspaper of a satirical poem reflecting 
on the rules of the school ;34 for failure to comply with a regu- 
lation of the city authorities and the school board requiring 
a certificate of vaccination as a condition of attendance ;*° for 
refusal to comply with reasonable health regulations ;76 for the 
refusal of a parent to sign and return the report card of a 
pupil ;°7 for the refusal of the father to permit a teacher to 
whip a pupil for misconduct, the father taking no steps himself 
to correct the child ;3° for the acts of the parent in interrupt- 
ing the exercises of the school and insulting the teacher ;®9 for 
profane and insulting language to one of the trustees in the 
schoolroom just before the opening of the school for the day ;*# 
for being too weak-minded to derive any marked benefit from 
instruction or to take ordinary decent physical care of him- 
self ;#1 for being drunk and disorderly in violation of a city 
ordinance, although the misbehavior was not on the school 
grounds ;# and for licentious and immoral character, notwith- 
standing the absence of any acts of immorality within the 
school. The vicious, the filthy, and those having infectious 
or contagious diseases may be excluded from school.* 

A rule providing that pupils of a high school standing 
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below sixty per cent in two or more subjects should be 
demoted one grade has been sustained; and it was held that 
this did not amount to an expulsion from school, inasmuch as 
an opportunity was furnished the pupil to attend a lower 
grade. The jury, it was said, had no power to determine 
whether in fact the pupil was delinquent in his studies, thus 
revising the conclusion of the school committee in this 
respect, and the only question was whether the exclusion was 
a matter of bad faith. Neither had the pupil a right to a 
hearing before the school committee on the question of scholar- 
ship, although by statute a hearing was required for an expul- 
sion for misconduct, since failure to attain a given standard 
of excellence in studies is not misconduct in itself. The 
power to exclude a pupil from a particular class because of 
failure to conform to a prescribed standard of proficiency in 
a single study is to be distinguished from the power to expel 
a pupil from school for such a failure. The weight of 
authority is against the existence of the power of expulsion.*® 


A suspension or expulsion of a pupil from school on 
account of his refusal to comply with an unreasonable rule 
always is illegal. Thus, on account of the unreasonableness 
of the requirement, it is not permissible to exclude a pupil 
for his refusal to bring in wood for the fire,’ or to stay away 
from a social party during the school term,*® or to pay for 
school property destroyed or damaged by mere carelessness,* 
or indeed for any act of negligence.*° Neither is it lawful by 
the better rule to expel a pupil for his refusal, under the 
direction of his parent, to study a certain subject,®! notwith- 
standing a compulsory school attendance law;! although some 
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courts sustain an expulsion on such grounds, denying the 
parent’s authority to dictate what studies his child shall 
pursue.2 Pupils cannot be denied the privileges of the school 
on account of their race or color, unless separate schools afford- 
ing the same facilities for education are established for them.? 
Indeed, it has been said that expulsion is permissible for noth- 
ing except a breach of discipline or an offense against good 
morals,* although, as we have seen, the statement of the rule 
should be somewhat broader. 


Necessity of a Hearing Before Exclusion 


Although in some eases, as for gross misdemeanor or per- 
sistent disobedience, a pupil may be expelled or suspended 
without notice to him or his parents and without any formal 
trial, as a general rule the pupil, if his parent or guardian 
desires it, must be granted a hearing before the school board 
on the charges against him before he can be permanently 
expelled.5 In considering the legality of an expulsion of a 
pupil from the public schools without a hearing, the Supreme 
Court of Massachusetts has said: ‘‘If a school committee acts 
in good faith in determining the facts in a particular case, its 
decision cannot be reversed by the courts. But this is not a 
mere arbitrary power to be exercised without ascertaining the 
facts. In all cases heretofore decided by this court, the essen- 
_ tial facts were not in dispute. In the present case the facts 
were in dispute, and a hearing was asked for on a question of 
fact, and it was refused. Under the circumstances, the perma- 
nent exclusion of the plaintiff from the school was unlawful. 
The school committee should have given the plaintiff or his 
father a chance to be heard upon the facts, or in other words, 
should have listened to his side of the case.’’6 


However, in Massachusetts a statute entitled a pupil to a 
hearing before expulsion,’ and this seems to be true in every 


2 Kidder v. Chellis, 59 N. H. 473; 
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5 35 Cyc. 1142. 

6 Bishop v. Inhabitants of Row- 
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case where a court has expressly recognized the right of a 
pupil of the public schools to a hearing before expulsion. 
Undoubtedly statutes regulating the mode of suspension or 
expulsion must be closely followed, otherwise a pupil’s exclu- 
sion from school is illegal.8 Hence the question remains: Is 
a pupil entitled to a hearing before expulsion in the absence 
of statute? 


The Supreme Court of Nebraska, in considering the legality 
of an expulsion of a pupil from a district school, where the 
board acted under a statute empowering it to expel a pupil 
without in terms providing for any notice or hearing, held 
that a notice and hearing could not be claimed by the pupil. 
The court said that ‘‘no trial is contemplated by the statute.’” 
It is admitted that a statute may deprive a pupil of the right 
to a hearing before expulsion; and it is submitted that the 
Nebraska statute impliedly did so. Hence, this case should 
not be regarded as holding that, independent of statute, 
students have no right to a hearing before expulsion. Although 
the Supreme Court of Nebraska held that under the statute 
of that state a school board could expel a pupil without notice, 
it nevertheless declared: ‘‘A more satisfactory mode of pro- 
cedure in ordinary cases would probably be to suspend the 
accused pupil for the present and fix an early day for examin- 
ing the case, giving all parties interested an opportunity to 
be heard.’’ 


Although no cases appear to pass directly upon the common 
law right of students of public district schools to a hearing 
before expulsion, this right has been recognized in the case 
of college students. In 1907 a student of the University of 
Minnesota was ‘‘dropped’’ at the end of the school year with- 
out a hearing for alleged deficiency in his studies and insub- 
ordination. Considering a demurrer to his petition for a 
mandamus to compel the university to readmit him as a 
student, the court held that since he had a right to take the 
work over again under the rules of the school, since he alleged 
that he had knowingly violated none of its rules, and since he 
had been given no hearing on the charges against him, his 


8 Brown v. Cleveland Board of 9 Vermillion v. State ex rel. En- 
Education, 8 Ohio S. & C. Pl. Dec. glehardt, 78 Neb. 107, 110 N. W. 
378, 6 Ohio N. P, 411. 736. 
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petition stated a prima facie case for reinstatement. Likewise 
the right of a student of New York University not to be 
expelled without a hearing of the charges against him has been 
sustained. 


In Pennsylvania it has been held that a college has no right 
to dismiss a student on the ground of disorderly conduct, 
except on a hearing in accordance with a lawful form of 
procedure, the student being entitled to notice of the charge, 
to hear the testimony against him, to question witnesses and 
to rebut the evidence. Where a college has dismissed a student 
without such a hearing or trial of the charges preferred against 
him, a court will order his restoration by the writ of manda- 
mus; and evidence that he was guilty of punishable acts of 
which the college faculty had no knowledge when he was 
dismissed is not admissible.!? 


In reinstating a student dismissed from Baltimore Univer- 
sity without notice, the Supreme Court of Maryland has said: 
‘‘Under such circumstances, has he a right to mandamus to 
be restored to the rights and privileges of membership of the 
law school, to which, it must be conceded, he was once entitled, 
and of which he has, it is conceded, been deprived without 
notice? Of course, if one voluntarily becomes a member of 
an incorporated society or association whose by-laws provide 
for expulsion for specified causes, the right of amotion is 
clearly established in the corporate body and may be duly 
exercised in the manner and for the purposes prescribed.” 
But here there is not only an expulsion without notice, but it 
does not appear that the defendant corporation has ever 
enacted any by-laws on the subject, or that, if any, they were 
complied with. Want of notice has always been regarded as 
sufficient ground for invoking the aid of mandamus in cases of 
membership in corporations organized for the purpose of busi- 
ness or profit.14 And now it is generally held that the same 
rule also applies to the restoration to membership in a private 


10 Gleason yv. University of Min- 12 Commonwealth v. McCauley, 
nesota, 104 Minn. 359, 116 N. W. 2 Pa. Co. Ct. R. 459; Id., 3 Pa. Co. 
650. (Che IR (tle 

11 Goldstein v. New York Uni- 13 High, Extra. Leg. Rem., 8rd 
versity, 78 N. Y. S. 739, 76 App. ed. § 292. 

Div. 80, 12 N. Y. Ann. Cas. 128. 14 High, Extra. Leg. Rem., 8rd 
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corporation when no pecuniary interests are involved,” so that, 
whether the law school or university be regarded as organized 
for profit or not, in either case mandamus is the proper 
remedy.’’!6 


The writer can see no reason why a student of a public 
district school has not as much legal right as a student of a 
public college to have a hearing of the charges against him 
before he is expelled. In the light of the foregoing authorities 
it is submitted that, in the absence of a statute to the contrary, 
all students of public educational institutions have a common 
law right to a hearing before expulsion. This right, however, 
is subject to the following qualifications: (1) Mandamus will 
not lie to compel reinstatement of a student dismissed by the 
faculty without a hearing, where it does not appear that he 
ever applied to the trustees for a hearing or relief.17 (2) A 
student has no right to a hearing before expulsion where the 
misconduct for which he is expelled occurred in the presence 
of the teacher!8 or other school officials.” 


Where a student was expelled for having lied to the law 
faculty of New York University, while they were giving him a 
hearing on other charges, it was held that he had no right to 
a hearing, because he committed the offense for which he was 
expelled in the presence of the faculty. Said the court: ‘‘There 
was nothing in the situation requiring that the plaintiff should 
be notified anew of the charges for which he was expelled, or 
which required a new proceeding. The offenses having been 
committed in the immediate presence of the faculty, they were 
at once examined, and the parties heard. The plaintiff had 
every opportunity of making any explanation that would 
exculpate him from the charge of lying, or relieve him from 
that of bearing false witness against his fellow student. Our 
attention has not been called to any law, or rule, or regulation 
which required any form or time of notice, or any particular 
method of trial before the faculty of this university. Had 
the plaintiff, in the presence of the faculty, committed a 


15 Merrill, Mandamus, §§ 158- Co. Ct. R. 417. 
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16 Baltimore University v. Col- 
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criminal or immoral act, or insulted his professors, or been 
guilty of conduct destructive of the discipline and good order 
of the school, and had he at once been called upon to explain, 
and been given an immediate hearing, can it be contended that 
his rights would have been impaired, or that he did not have 
opportunity to protect himself? Here was a full investigation, 
at least of the charge which he himself made before the faculty 
against his fellow student; and that charge having been fully 
investigated in his presence (for he does not assert that he 
was not present during the whole investigation), and found 
to be false, sufficient ground existed for his expulsion.’’” 


The holding that a student who is guilty of misconduct in 
the presence of the teacher or other school officials may be 
expelled without a hearing is sustained by analogous decisions. 
A person who is guilty of direct contempt of court (mis- 
behavior in the presence of the court) may be punished with- 
out notice or hearing; whereas one who is guilty of construc- 
tive contempt (misbehavior outside of the presence of the 
court) is entitled to an opportunity to be heard in his 
defense.*!_ It may be said that a student guilty of serious 
misconduct directly injurious to the welfare of the school is 
guilty of contempt of the school, and the same distinction be- 
tween direct and constructive contempt in respect to the 
necessity of a hearing before punishment may well be sus- 
tained. 


The character of the hearing that a pupil may require a 
school board to give him before expulsion is thus defined by 
the Supreme Court of Massachusetts: ‘‘A hearing of this 
nature does not take on all the formalities of a trial usual in 
a court of law, nor is it necessarily governed by the strict 
rules of evidence. If the plaintiff had summoned witnesses, 
their attendance could not have been enforced, or, if volun- 
tarily present, they might have refused to testify, and the 
committee could not have aided him, and, so far as his case 
depended on their evidence he would have been remediless. 
Nevertheless, they were required to grant him full opportunity 
to be heard upon the facts, to hear and consider the testimony 
of such witnesses as he might call and permit him to present 


20 Goldstein v. New York Uni- Div. 80,12 N. Y. Ann, Cas. 128. 
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his case fully in such orderly manner as they might direct. 
The hearing afforded may be of no value if relevant evidence, 
when offered, is refused admission, or those who otherwise 
would testify in behalf of the excluded pupil are prevented 
by the action of the committee. The law presumes that they 
will listen patiently to his case as fully as he wishes to present 
it, so long as such presentation does not range beyond the 
legitimate limits of the issue involved. When it appears that 
a fair trial has been given, and the pupils have been allowed 
to present the merits of his cause, mere errors committed in 
the admission or exclusion of evidence are not enough to make 
invalid a final adverse decree.’’? 

In this case the committee took the position that in the 
sound management of the school, for the interest of the com- 
munity, they ought not to permit a pupil to be examined on 
an issue of fact between the principal and the accused pupil 
or to contradict the principal as a witness. Upon being in- 
formed that the only testimony which the accused pupil could 
present upon the charge was that of his fellow students, this 
ruling was modified, so that if any of the pupils wished to 
volunteer a statement in the matter, or contradict anything 
said of them by the principal they might do so. By this ruling 
the accused pupil lost his evidence, because his witness while 
apparently willing to testify in his favor, refused to volunteer 
anything. As intimated in the portion of the opinion above 
quoted, the court condemned this procedure, saying that it 
could not be considered a hearing in the accustomed sense or 
an inquiry of a judicial or a quasi-judicial character. 


A school board may invite the patrons and legal voters of 
the district to a special meeting to confer with it upon the 
question whether a pupil charged with gross misconduct should 
be expelled. That the persons so invited joined with the 
board members in voting on the question of expulsion will not 
impair either the vote or the action of the board on that 
question, notwithstanding the directors kept no formal record 
of the meeting.?? 

The decision of a school board in expelling or suspending 
a pupil is final so far as it relates to the rights of the pupil to 
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enjoy the privileges of the school, and the board is not subject 
to judicial interference, unless it acts arbitrarily, unreasonably, 
maliciously, or in disregard of the pupil’s statutory rights.24 


Criteria of the Teacher’s Civil Responsibility 


As is suggested by the foregoing consideration of the limits 
of permissible punishment, a teacher is responsible in damages 
to a pupil that he has punished without cause, or immoderately, 
or with unfit instruments of correction, or with an improper 
motive, or for the infraction of an unreasonable rule, or when 
the reason therefor is unknown to the pupil. Exactly when a 
teacher becomes civilly responsible to his pupil for punishing 
him, is a difficult question on which the courts are not entirely 
in accord. Roughly speaking there are two classes of cases 
in which this question may arise: (1) where the injury of 
which the pupil complains is temporary and (2) where it is 
permanent. 


In view of the discretionary nature of the teacher’s 
authority to inflict punishment, the difficulty of determining 
afterwards whether the line between reasonable and unrea- 
sonable punishment has been overstepped, and the presump- 
tion that a teacher will exercise his authority to punish only so 
far as is proper, reasonable, and necessary, there is a class of 
eases holding, where the injury is merely temporary, that a 
teacher is not liable for error of judgment for punishment 
which to the jury seems to have gone somewhat beyond what 
was reasonable and necessary for a correction of the offence 
committed.2> Although the punishment is unnecessarily exces- 
sive, if it is not of a nature to cause lasting injury, and if the 
teacher acts in good faith, he is not liable for an assault and 
battery.2? Accordingly, where a pupil’s injury is temporary 
only, and the marks left by a switching pass away in a few 
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days, the teacher inflicting the punishment is not responsible, 
when he has acted honestly in the performance of duty accord- 
ing to his sense of right.27 


Other cases, however, expressing in the writer’s opinion the 
better view, do not go so far in granting the teacher immunity 
from damages for inflicting temporary injury by way of 
punishment. According to them a teacher is not to be held 
liable on the ground of the excess of punishment, unless the 
punishment is clearly excessive and would be held so in the 
general judgment of reasonable men. Reasonable men are 
those who think and reason intelligently. The correct rule 
holds the teacher liable if he inflicts a punishment which the 
general judgment of such men, after thought and reflection, 
would eall clearly excessive. If the punishment is of this 
nature, a teacher is liable for such excess, though he acted 
from good motives in inflicting the punishment, and in his own 
judgment considered it necessary and not excessive. But if 
there be any reasonable doubt whether the punishment is 
excessive, the teacher should have the benefit of the doubt. 
Accordingly, an instruction that punishment to be beyond the 
legal limit must be so excessive as to excite the instant con- 
demnation of all men allows a teacher more than a reasonable 
and lawful discretion and is erroneous, since it allows a teacher 
to proceed in severity of punishment until it becomes so great 
as to excite the instant condemnation of all men, the stupid 
and ignorant as well as the rational and intelligent.?® 


It should not be concluded that punishment is excessive, 
however, merely because it is painful and annoying to the pupil. 
As has been well said, the legitimate object of chastisement is 
to inflict punishment by the pain which it causes as well as 
by the degradation which it implies, and it does not follow 
that the chastisement is cruel and excessive because pain is 
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produced or abrasions of the skin result from the instrument 
used by the teacher.”? 


‘We come now to consider the liability of a teacher who in 
punishing a pupil inflicts permanent injury upon him. The 
rule has been laid down generally that a teacher exceeds the 
limits of his authority to punish pupils when he inflicts lasting 
injury; he acts within the limits of it when he inflicts 
temporary pain.2? Doubtless in most cases this is true, be- 
cause when the punishment permanently injures a pupil it 
generally will be found excessive or prompted by an improper 
motive. In such cases there is abundant authority for holding 
the teacher lable. This statement of the rule, however, is 
believed to be inaccurate, because its literal application would 
impose liability upon a teacher in exceptional cases, where 
permanent injury to a pupil results from the punishment, 
although it was administered in a proper spirit without negli- 
gence or immoderation. Certainly in such cases a teacher 
should not be held responsible, and under such circumstances 
the courts have refused to impose any liability upon him. 


Thus a teacher is not liable in damages for causing injury, 
in inflicting reasonable punishment, by reason of an unknown 
constitutional weakness in a pupil;*! although a pupil known 
to have some infirmity may require special consideration.®2 
Similarily, it has been held, an act done by a teacher without 
malice or negligence to correct his pupil is not actionable, 
although it may cause a permanent injury. In this case a 
teacher threw a pencil at a pupil who was not paying attention 
to the recitation. The pupil turned his head just at the time 
the pencil reached him, and it struck him in the eye, causing 
partial, if not total, blindness. Whether or not the teacher was 
liable to the pupil was said to be a question for the jury under 
. the following instructions: ‘‘If the jury find that the defend- 
ant acted maliciously, he will be liable to the plaintiff for the 
consequent injury and damage; but, if he inflicted a permanent 
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injury in attempting to enforce the discipline of his school, 
and in doing so failed to exercise ordinary care, he will still 
be liable to the plaintiff if the jury further find that the injury 
was the natural and proper result of his negligence, and that 
the defendant, in the light of the attending circumstances, 
and in the exercise of ordinary care, ought reasonably to have 
forseen that a permanent injury would be the natural and 
probable consequence of his act.’ 


Who May Sue the Teacher 


We come now to consider to whom a teacher is responsible 
for an illegal exercise of his powers of discipline. This 
obviously depends upon the character of the violation of the 
pupil’s rights, and all the circumstances of the case. The 
wrong complained of may arise in various ways. The teacher 
illegally may refuse to instruct a pupil, wrongfully expel him, 
punish him without justification, or cause his death by the 
employment of excessive force. 


It is stated generally that a teacher is not liable to any 
action by a parent for refusing to receive and instruct his 
children. This holding is put upon the ground that there is 
no privity of contract between the parent and the teacher, 
and thus the former is not the person injured and entitled to 
recover damages in his own right.24 Likewise, it is said, the 
parent cannot sue for damages for the wrongful expulsion or 
suspension of his child from school, the theory being that the 
wrongful deprivation of an education is an injury to the child 
alone.2° At common law the rule is firmly established that a 
parent cannot maintain a suit for a wrong done to his minor 
child, unless by virtue thereof he has incurred a direct 
pecuniary injury by reason of loss of service or expense neces- 
sarily consequent thereon. Certainly the parent of a child un- 
lawfully denied the privileges of the public schools suffers 
no loss of his child’s services. Whether, however, when the 
parent, under such circumstances, hires a tutor or sends his 
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child away to school in order to prevent any interruption of 
his education, he can be said to incur expenses necessarily con- 
sequent to the wrong done to his child, is a question not yet 
specifically passed upon by the courts. If in legal contempla- 
tion he does, he is entitled to a recovery from the teacher of 
the sum reasonably expended for such purposes.*6 


In employing the power of expelling or suspending a pupil 
a teacher should exercise judgment and discretion, but he is 
not liable in damages for errors of judgment in that regard 
if he act without malice, wantonness, or intention to wrong the 
pupil.37 Should a teacher, however, refuse to admit a pupil 
or expel him under circumstances making his conduct action- 
able under the above rule, the pupil himself may sue the 
teacher. It is true the pupil in such cases cannot maintain the 
action of assumpsit, as there is no implied contract between the 
teacher and a pupil in the public schools that the former shall 
teach the latter, but he may bring an action of trespass on the 
case against the teacher.*® While a pupil cannot recover of a 
teacher the cost of board and tuition paid by him in attending 
another school after his expulsion, unless it is paid out of his 
own property or funds, he nevertheless may recover for the 
injury to his feeling or to his standing in the community be- 
cause of such expulsion.*? 


If a minor child is punished illegally by a teacher, the right 
of action for the direct results of the injury is in the child 
himself. This is because the right of personal security belongs 
to the child and he has the same right of action for its viola- 
tion that an adult would have. So for the pain and suffering 
which results from the injury, the crippling or disfigurement 
of his body, the permanent injuries, if any, the right of action 
is in the child himself to be recovered by him in a suit brought 
by his next friend.” Reparation should be given for the im- 
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paired capacity of the child to earn a living after the attain- 
ment of his majority; before this time he is not entitled to the 
proceeds of his own labor.44 The child also should be com- 
pensated for any injury to his health*? and for the possible 
shortening of his expectancy of life ;# and there is authority 
for saying that the impairment of a young woman’s prospect 
of marriage as a result of her injury may be considered in 
estimating the damages which she is entitled to recover.*# 


A parent, however, has no right of action against a teacher 
who wrongfully injures his child, unless thereby he has suffered 
pecuniary injury through the loss of the child’s services, or 
has been put to extra expense in fulfilling his duty of care and 
maintenance. He cannot recover for his own pain and 
humiliation resulting from his child’s disfigurement, but he 
can recover for expenses reasonably incurred for medical treat- 
ment, for any other increased cost of maintenance, and for any 
loss of his child’s services occasioned by the injury.*? As 
between the parents, this right of recovery belongs primarily 
to the father, but as a general rule it is given to the mother 
where by reason of the father’s death or otherwise the right 
to the custody and services of the child has devolved upon 
her.48 It is apparent from the foregoing principles that in 
many cases of illegal punishment, especially where moderate 
chastisement of a pupil has been administered for the infrac- 
tion of an unreasonable rule, the parent suffers no pecuniary 
loss and consequently has no right of action against the teacher. 


Should a teacher by the application of excessive force cause 


the death of a pupil, he is guilty of the crime of manslaughter 


41 Houston & Texas Central 45 Rogers v. Smith, 17 Ind. 323, 


Railway Co. v. Boozer, 70 Tex. 530, 
8 S. W. 119, 8 Am. St. Rep. 615; 
Western & Atlantic Railroad Co. v. 
Voung, sl. Gan 397, 7S. B. 9l2, 12 
Am, St. Rep. 320; Peppercorn v. 
City of Black River Falls, 89 Wis. 
38, 61 N. W. 79, 46 Am. St. Rep. 
818. 

42 8R.C. L. p. 469. 

43 Richmond Gas Co. v. Baker, 
146 Ind. 600, 45 N. E. 1049, 36 L. R. 
A. 683. 
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79 Am. Dec. 483; Hurst v. Good- 
win, 114 Ga. 585, 40 S. E. 764, 88 
Am. St. Rep. 48; Fort Worth St. 
R. Co. v. Witten, 74 Tex. 202, 11 S. 
W. 1091; note, 48 Am. Dec. 622; 
29 Cyc. 1638. 

46 8 R. C. L. p. 515. 

47 Sorrells v. Matthews, 129 Ga. 
319, 58 S. B. 819, 13 L. R. A. N. S. 
357; Hurst v. Goodwin, 114 Ga. 
585, 403 S. EB. 764, 88 Am. St. Rep. 
43; note, 48 Am. Dec. 622. 

48 29 Cyc. 1637. 
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or even murder according to the circumstances. Yet by the 
common law no action will lie to recover damages for his death, 
however close may be the relation between the deceased and 
the plaintiff, and however clearly the death may involve 
pecuniary loss to the plaintiff. Where the parent’s enjoy- 
ment of his child’s services is ended by the child’s instantan- 
eous death, the parent is wholly without a remedy; but where 
the child lives for a time, although death eventually results, 
the parent may recover for his loss of services intermediate 
between the death of the child and the wrongful act occasioning 
it. For the death itself, however, no action is maintainable. 


This harsh rule of the common law, however, has been 
changed by statute. Lord Campbell’s Act, passed in England 
in 1846, permitted the executor or administrator of the 
deceased to sue the wrong-doer for the benefit of certain rela- 
tives; and at the present time there are statutes in force 
in nearly all the states substantially embodying the pro- 
visions of Lord Campbell’s Act, in so far as the right to main- 
- tain an action for wrongful death is concerned, although the 
provisions of the different statutes vary widely. The measure 
of damages by or on behalf of a parent for the death of a 
minor child usually is held to be the pecuniary loss suffered 
by the parent by reason of such death. But in some states a 
solatium for the mental anguish or distress due to the death 
of the child also may be awarded by the jury.*! 


Confidential Relation of Teacher and Pupil 


Not only does the authority of the teacher over his pupil 
extend, as we have seen, for many purposes beyond school 
hours, but the confidential relations between them likewise 
continue as well after the pupil reaches home as it does in the 
schoolroom or during school hours. It exists when a male 
teacher visits a female pupil in her home. It exists when he 
accompanies her to literary exercises held at the schoolhouse 
at night. It exists on Sunday when he accompanies her to 


49 1 Hale P. C. 454; Fost. C. L. v. Beall and Wife, 91 Tex. 310, 42 
262; 1 Hawk. P. C. 111; Rex. v. S. W. 1054, 41 L. R. A. 807; Steven- 
Hopley, 2 Fost. & F. 202; note, 65 son v. Ritter Lumber Co., 108 Va. 
L. R. A. 896; Boyd v. State, 88 Ala. 575, 62 S. E. 351,18 L. R. A. N.S. 
169, 7 So. 268, 16 Am. St. Rep. 31. 316. 

50 Note, 48 Am. Dec. 633; Gulf, 51 8R.C. L. pp. 719, 724, 835, 838. 
Colorado & Santa Fe Railway Co. 
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religious services. Consequently, under any of these condi- 
tions, the teacher may be subject to the penalty provided by 
statute for any guardian or other person working the defile- 
ment of any female intrusted to his care, custody, or protec- 
tion. In disapproving the argument that after the pupil 
reaches her home after school the confidential relation con- 
templated by the statute is severed, the Supreme Court of 
Missouri said: ‘‘We are unwilling to sanction the contention 
which undertakes to limit the provisions of the statute to such 
a narrow field. The evil intended to be prevented is the abuse 
of the confidential relation, and that exists wherever they may 
be and on all occasions, so long as the relation of teacher and 
pupil is in existence.’ <A later decision of the same court is 
to the same effect.” 


It is a confusion of thought to suppose this holding con- 
flicts with the decisions limiting the teacher’s extra-mural 
authority. Authority is a matter of law. Confidence is a 
matter of fact. Confidence acquired during school hours may 
be abused outside of school hours, when a teacher has. no 
authority to control student conduct, except as it directly 
affects the school’s work and discipline. Alluding to the cases 
limiting the powers of teachers and educational boards to make 
rules infringing upon the rights of parents, the court said: 
‘“‘They are to be distinguished from the case at bar, wherein 
it is sought by the statute to prevent the abuse of a confidential 
relation, which exists as well between the teacher and the pupil 
when the pupil is not under the immediate care and custody 
of its teacher, as it does when the child is.’’8 


Criminal Responsibilities of Teachers 


In punishing a pupil it is possible in theory for a teacher to 
commit the crimes of assault, battery, false imprisonment, or 
felonious homicide, according to the circumstances. An 
assault is an apparent attempt, by violence, to do corporal hurt 
to another.4 A battery is an assault in which force is applied, 
by material agencies, to the person of another, either mediately 


1 State v. Hesterly, 182 Mo. 16, 81S. W. 624, 103 Am. St. Rep. 634. 


81 S. W. 624, 103 Am. St. Rep. 634. 4 State v. Davis, 1 Iredell’s Law 
2 State v. Oakes, 102 Mo. 86, 100 125, 35 Am. Dec. 735; Berkeley v. 
S. W. 434, 119 Am, St. Rep. 792. Commonwealth, 88 Va. 1017, 14 S. 


3 State v. Hesterly, 182 Mo. 16, KE. 916. 
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or immediately.° False imprisonment is any unlawful re- 
straint of one’s liberty, whether in a place set apart for im- 
prisonment generally, or used only on the particular occasion, 
and whether between walls or not, effected either by physical 
force actually applied, or by words and array of such forces.® 
Felonious homicides are divided into two classes, murder and 
manslaughter. Murder is the voluntary killing of any person 
with malice aforethought, whether express or implied by law.” 
Manslaughter is distinguished from murder by being done 
without malice, either express or implied; as where the homi- 
cide is voluntary but upon sudden heat, or involuntary in the 
commission of some unlawful act.8 


No American cases have been found where prosecutions 
have been instituted for mere assaults upon a pupil, but 
where the pupil is put in reasonable fear of immediate, illegal 
punishment, no reason is apparent why a prosecution for an 
assault is not maintainable.2 The Supreme Court of Indiana 
has held that the detention of a pupil for a short time after 
school hours as a penalty for some misconduct or omission, 
however mistaken the teacher may be as to the justice or 
propriety of imposing such a penalty at any particular time, 
does not constitute false imprisonment, unless imposed from 
wanton, wilful, or malicious motives. In this case there was 
no finding as to the reasonableness of the rule for the infrac- 
tion of which the punishment was inflicted; and if the rule 
in fact were unreasonable, there is as much reason for saying 
that detention for its breach constitutes false imprisonment 
as for saying, as courts have done, that chastisement for the 
violation of an unreasonable rule constitutes a battery," or 
that expulsion therefor renders the teacher liable in damages.” 


5 Englehardt v. State, 88 Ala. 663,53 L. J. M. C. 182, 51 L. T. Rep. 


100, 7 So. 154; State v. Philley, 67 
Ind. 304. 

6 Floyd v. State, 12 Ark. 43, 54 
Am. Dec. 250; Oglesby v. State, 39 
Tex. 53. 

7 4 Bl. Com, 194; Commonwealth 
vy. Webster, 5 Cush. (Mass.) 295. 

8 Commonwealth v. Webster, 5 
Cush. (Mass.) 295; Preston v. 
State, 25 Miss. 383. 

9 See Hunter v. Johnson, 13 Q. 
Be n22, 1b Cox CC. 1600,048 J. PB: 


N. S. 791, 32 Wkly. Rep. 857. 
10 Fertich v. Michener, 111 Ind. 
472, 11 N. E. 605, 60 Am. Rep. 709. 


11 State v. Vanderbilt, 116 Ind. 
11, 18 N. E. 266, 9 Am. St. Rep. 820; 
Morrow v. Wood, 85 Wis. 59, 17 
Am. Rep. 471; State v. Mizner, 50 
Iowa 145, 32 Am. Rep. 128. 

12 Rulison v. Post, 79 Ill. 567; 
Williams vy. Smith, 192 Ala. 428, 68 
So. 323. 
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Although an act ordinarily criminal be intentionally com- 
mitted, it may fail of being a crime because by reason of 
particular circumstances the law deems it justifiable or excus- 
able.18 Thus in each case where the teacher is prosecuted for 
inflicting punishment upon a pupil, the question to be deter- 
mined is whether he has gone beyond the limits fixed by law. 
We have considered the different views of the limits fixed 
by law when the punishment is complained of as a tort. 
Is the criterion of permissible punishment the same, whether 
the injury be complained of as a tort or asa crime? Whatever 
is a criminal assault and battery is also a tortious assault and 
battery, ‘‘for where the same wrongful acts cause damage to 
private individuals, they come directly within the definition 
of torts, and are such.’’"!4 This is assumed by legal authors, 
who often cite cases defining particular crimes in order to 
establish the limits of corresponding torts. In some eases, 
however, the definition of a particular crime is narrower than 
the definition of a corresponding tort. Thus, according to 
some authorities, a criminal assault is not so wide as a tortious 
assault, although other courts make no distinction between 
them.16 But if the assault has become a battery by the appli- 
cation of force, it is believed that the elements constituting 
civil battery also constitute criminal battery. ‘‘An action to 
‘recover damages for assault and battery,’’ says Bishop, ‘‘may 
proceed at the same time with the indictment for the same 
thing.’!7 And, according to another standard authority, a 
teacher is chargeable both criminally and civilly where the 
punishment inflicted upon the child is unjustified or goes be- 
yond the reasonable limits fixed by law.!8 In principle, there- 
fore, whatever punishment amounts to a tortious battery is a 
criminal battery also, and vice versa; and thus, while the 
teacher’s civil and criminal liability for the punishment of 
pupils is differently stated in the various states, in any partic- 
ular state it should be the same. 


In laying down the limits beyond which chastisement be- 


13 Clark’s Criminal Law, 2nd 16 Clark’s Criminal Law, 2nd 
ed., p- 90. ed., p. 225. 

14 Cooley on Torts, 3rd ed., p. 17 Bishop’s Criminal Law, 8th 
145. ed., p. 265. 

15 Burdick on Torts, 2nd ed., p. LSA ZR Ce Lan pe of te 


266. 
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comes criminal, we find the same divergence of judicial opinion 
encountered in considering the teacher’s civil responsibility. 
Thus, in accordance with the weight of authority and the better 
reason, it is held that if the teacher in chastising a child 
exceeds the bonds of moderation, and inflicts cruel, merciless, 
or unnecessary punishment he is subject to indictment.9 But 
plainly the teacher’s calm and honest judgment as to what 
punishment is required should have weight with the jury, as 
is the case where the parent punishes his child.?° 


According to other authorities, however, the rule that a 
teacher is liable for the infliction of a greater punishment than 
is necessary is qualified, and if the punishment is not of a 
nature to cause lasting injuries, and if the teacher acts in good 
faith, he is not guilty of assault and battery.24 In order to 
be criminal, it is said, the punishment of the teacher must not 
only be excessive, but it also must have been inflicted with 
legal malice, or there must have been some permanent injury.?? 
Since malice may be inferred by the jury from the use of an 
improper instrument,”> or from excessive punishment,”* it 
seems that even under this rule, in the absence of permanent 
injury, the jury may convict the teacher of assault and battery 
by concluding, from the mode or extent of the punishment 
administered, that he acted under the pretext of duty to gratify 
malice or other evil passion. A teacher may be held criminally 
liable for the infliction of punishment resulting in disfigure- 
ment or other permanent injury. But it is not necessary that 
the injury be of a permanent nature in order to render the 
teacher liable civilly or criminally on the ground of excessive 


19 2 Wharton’s Criminal Law, 
llth ed., p. 1043; Ware v. State, 67 
Ga. 349; Stanfield v. State, 43 Tex. 
167; Kidder v. Chellis, 59 N. H. 
473; Marlsbary v. State, 10 Ind. 
App. 21, 37 N. HE. 558; Wilbur v. 
Berry, 71 N. H.° 619, 51 Atl. 904; 
State v. Mizner, 50 Iowa 145, 32 
Am. Rep. 128; Danenhoffer v. 
State, 69 Ind. 295, 35 Am. Rep. 216; 
note, 102 Am. St. Rep. 541. 

20 Bishop’s Criminal Law, 
ed., § 886. 

21 State v. Pendergrass, 2 Dev. 
& B. CN. C.) 365, 31 Am. Dec. 416; 


8th 


State vs. Thornton, 136 N. C. 610, 
48 S. E. 602. 

22 Dean y. State, 89 Ala. 46, 8 So. 
38. 

23 Boyd v. State, 88 Ala. 169, 7 
So. 268, 16 Am. St. Rep. 31. 

24 State v. Thornton, 136 N. C. 
610, 48 S. BE. 602. 

25 Boyd v. State, 88 Ala. 169, 7 
So. 268, 16 Am. St. Rep. 31; Holmes 
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punishment.26 And an aggravated assault and battery is com- 
mitted by the indecent handling of the person of a female pupil 
by a male teacher without her consent and against her will.?* 

A teacher must not punish a pupil without cause,?§ nor for 
a specifie offence which the pupil does not understand, nor for 
refusal to study a subject from which his parent has excused 
him,”? nor in exercising control over a child as to things outside 
of his jurisdiction,° nor for the breach of an unreasonable 
rule! nor with an improper instrument,®? nor actuated by 
malice, revenge, spite, or other evil passion, and if he does 
any of these things he is punishable criminally.** If the cor- 
rection of the teacher is not excessive, its legality or criminality 
must depend entirely upon the quo animo with which it is 
administered ;*° and this is a question of fact to be shown by 
the evidence and determined by the jury.*® Bearing on this 
issue evidence is admissible to show the physical injuries of 
the pupil and the teacher’s intent and purpose in correcting 
him,?* although the teacher cannot testify as an expert respect- 
ing the consequences of the punishment.*® The teacher’s 
declarations relative to the chastisement made half an hour 
later, and after he has engaged in other employment, are no 
part of the res gestae, but self-serving and inadmissible. To 
be admissible they must spring out of the transaction and be 
made at a time so near to it as reasonably to preclude the idea 
of deliberate design.*? Thus the language used by the teacher 
while inflicting punishment is admissible to show his intent. 


26 State v. Mizner, 50 Iowa 145, 
32 Am. Rep. 128; State v. Boyer, 
70 Mo. App. 156; Hathaway v. 
Rice, 19 Vt. 102; note, 1 B. R. Cc. 
718. 

27 Ridout v. State, 6 Tex. App. 
249. 

28 Anderson v. State, 3 Head 
(Tenn.) 455, 75 Am. Dec. 774. 

29 State vy. Mizner, 50 Iowa 145, 
32 Am. Rep. 128. 

380 Morrow vy. Wood, 35 Wis. 59, 
17 Am. Rep. 471. 

31 State v. Vanderbilt, 116 Ind. 
11, 18 N. E. 266, 9 Am. St. Rep. 820. 

32 Boyd v. State, 88 Ala. 169, 7 
So. 268, 16 Am. St. Rep. 31. 

33 Balding vy. State, 23 Tex. App. 
172, 4 S. W. 579; State v. Thorn- 
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35 State v. Thornton, 136 N. C. 
610, 48 S. E. 602. 

36 State v. Boyer, 70 Mo. App. 
156; Lander v. Seaver, 32 Vt. 114, 
76 Am. Dec. 156. 

37 Kinnard v. State, 385 Tex. 
Crim. Rep. 276, 60 Am. St. Rep. 47. 


38 Howerton vy. State (Tex. 
Crim. App.), 43 S. W. 1018. 
39 Kinnard v. State, 35 Tex. 


Crim. Rep. 276, 60 Am. St. Rep. 47; 
State v. Arnold, 47 S. C. 9,24 S. 
E 926, 58 Am. St. Rep. 867. 

40 Boyd vy. State, 88 Ala. 169, 7 
So. 268, 16 Am. St. Rep. 31. 


CRIMINAL RESPONSIBILITIES ~ 33 
Evidence that the ordinary management of the teacher is mild 
and moderate is not admissible upon the question as to whether 
the punishment inflicted by him in a particular case was exces- 
sive or not, but it is admissible in regard to whether the 
punishment was wanton and malicious.*! 


No case where a teacher has been prosecuted for causing 
the death of a pupil by illegal punishment has arisen in this 
country; and consequently the following statement of his 
criminal responsibility therefor is based upon English author- 
ity. Since a parent cannot delegate a greater authority than 
he himself possesses, express authority from a parent to 
chastise a child will not relieve the teacher from liability for 
thereby causing the child’s death. When death results from 
punishment with a weapon likely to kill or maim, it is murder. 
But where the punishment is inflicted with an instrument 
which, though not likely to kill, is improper for the purpose 
of correction, it will be manslaughter. If the correction ex- 
ceeds the bonds of due moderation it will be either murder 
or manslaughter according to the circumstances. But it will 
not be considered murder unless the excess is so great it can 
only be imputed to personal malice or a depraved temper.*? 


It is somewhat more difficult to convict a teacher of a 
crime than to secure a judgment against him for a corres- 
ponding tort, because in a criminal prosecution the charge 
must be established beyond a reasonable doubt, whereas in a 
civil action it need only be sustained by a preponderance of 
the evidence.** Moreover, in a criminal prosecution the 
teacher is aided by the general presumption of his innocence ;* 
and, as in civil cases, he is presumed to have exercised correctly 
his Judgment as to the degree of correction necessary, although 
this presumption is disputable. To warrant a conviction this 
presumption must be overcome by showing that the punish- 


41 Lander vy. Seaver, 32 Vt. 114, 
76 Am. Dec. 156. 

42 Rex v. Hopley, 2 Fost. & F. 
202: + Hale B.C. 261, 471, 473; 1 
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ment was excessive, inflicted through malice, or without any 
proper cause,*#® and the burden of proving this is upon the 
prosecution.** To rebut proof of malice in punishing a pupil, 
it is competent for the teacher to prove that the instrument 
used by him in inflicting such punishment was such as was 
generally used for such purposes by other teachers in the 
vicinity .48 


46 Dowlen v. State, 14 Tex. App. 645. 

61. 48 Lander v. Seaver, 32 Vt. 114, 
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CHAPTER II 


RIGHTS, PRIVILEGES, AND RESPONSIBILITIES OF 
STUDENTS 


Introduction 


Every duty of teachers and other school officials in relation 
to students involves a correlative right in favor of students 
and their parents. Many of the succeeding chapters elaborate 
the rights, privileges, and responsibilities of students in 
particular instances. Here it is purposed to discuss such of 
them as have not been considered elsewhere. 


Parental Duty to Furnish an Education 


? 


“The last duty of parents to their children,’’ says Black- 
stone, ‘‘is that of giving them an education suitable to their 
station in life; a duty pointed out by reason and by far the 
greatest importance of any. Yet the municipal laws of most 
countries seem to be defective in this point, by not constrain- 
ing the parent to bestow a proper education upon his children. 
Perhaps they thought it punishment enough to leave the 
parent, who neglects the instruction of his family, to labor 
under those griefs and inconveniences which his family, so 
uninstructed, will be sure to bring upon him.’’! 


If a parent refuses to educate his children, there is no action 
known to the common law whereby he can be forced to do so.? 
If, having means, he turns his helpless children as mendicants 
upon the community, or by depriving them of food, clothing, 
or shelter causes injury to their health, or perhaps their death, 
he is liable criminally at common law,’ but no criminal liability 
is recognized for his refusal to educate them. If a parent 
of means voluntarily educates his child, however, he later can- 
not recover the money so expended from the child’s estate. 


1 Bl. Com. 451. 308. 
2 Peck’s Domestic Relations, § 3 3 Wharton’s Criminal Law, 
109; Huke vy. Huke, 44 Mo. App. 11th ed., 1881-1885. 
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Thus a father as guardian will not be allowed reimbursement 
out of a small estate of his daughter, for the money expended 
for her board, tuition, and expenses at college, when during the 
time of such expenditure he was a member of congress and able 
to educate her.* 


On the other hand, if a parent is unable to educate his 
children suitably to their fortune, the chancery court, on a 
proper application, will make an allowance to him out of their 
separate property, either for their future education and main- 
tenance, or as a reimbursement to him for past maintenance; 
and in determining the question of the father’s ability, it is 
proper to consider the amount of his estate, the number of 
his children, the condition of his family, his expenses and in- 
come, and the amount of his children’s fortune.® But the 
admission by the children of their father’s inability to main- 
tain and educate them is not sufficient; the question must be 
inquired into and determined by the court.® 


The common law rule, it should be noticed, gives the father 
the paramount right to superintend the education and nurture 
of his children.? From this it follows that a child has no legal 
right to an education different from what his parent is willing 
to furnish him. Likewise the father has a right to direct and 
regulate the religious instruction that his child receives, 
provided the tenets of such religion do not inculeate violations 
of the laws of the land; and courts will not interfere with this 
right unless there is an abuse of parental authority.§ 


Liability of Infants for Education as a ‘‘Necessary”’ 


Should an infant contract for necessaries, it may be the 
foundation of an action against him for the reasonable value 
of the necessaries furnished. If credit is extended to the 
parent, or if the parent is supplying the child with necessaries, 


+ In re Wilber’s Estate, 27 Misc. 
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and Wife v. Turner et al., 85 N. C. 
500. 
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Ala. 234; Freybe v. Tiernan, Sher- 
iff, et al., 76 Tex. Supp, 286, 13 S. 
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et al., 1386 Ill. 354, 26 N. E. 662. 

6 Tompkins v. Tompkins’ Execu- 
tors 18 N. J. Eq. 308. 

7 People ex rel. Olmstead v. 
Olmstead & Randell, 27 Barb. (N. 
Ye) 098 

8 29 Cyc. 1586. 
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the child cannot be held for them; and where the child lives 
with his parents, there is a prima facie presumption that he is 
supplied with necessaries.? It follows, therefore, that an in- 
fant under no circumstances can be held for educational ser- 
vices where for aught that appears he resided with a parent 
or guardian able and willing to give him an education, and in 
defiance of parental authority he perversely has taken his own 
eourse.0. Whether articles or services come within the class 
of necessaries is a question for the court; but whether in fact 
they are necessaries under the circumstances of a particular 
case generally is a question for the jury. Subject to these 
limitations, however, a child is liable for the necessaries that 
he obtains; and the question consequently arises as to what 
extent his education may be deemed a necessary. 


A trade education,” a course in bookkeeping, a course in 
pharmacy,!* and a common school education, have been held 
to be necessaries; but not a collegiate,!® nor a professional 
education,!* nor a correspondence course in ‘‘Complete Steam 
Engineering’’ in the absence of special cireumstances.8 Thus, 
in a suit by the college to recover its quarter-bills from a minor 
student, judgment was denied on the ground that a college 
education is not a necessary for which an infant may bind 
himself, but it is otherwise as to a common school education.!9 
For the same reason, money loaned an infant to enable him to 
acquire a medical education cannot be recovered.” But an 
agreement with a minor to give him board, clothes, and school- 
ing in payment for his labor, in the absence of fraud or undue 
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Conelly, 206 N. Y. 188, 99 N. E. 
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advantage, cannot be repudiated by the minor after it has 
been performed.24 Likewise an infant’s board bill while 
attending school is included among the necessaries for which 
he may be compelled to pay,2? and a minor who leases rooms 
for a year while attending college is bound to pay for them as 
a necessary so long as he occupies them. He may terminate 
the lease at any time, however, without further responsibility, 
as an infant may avoid his contracts and is not liable for neces- 
saries which he refuses to take. Similarly, a minor may 
disaffirm a contract for a course in pharmacy and recover the 
unearned portion of the money paid in advance, where he 
leaves the school before the completion of the course. ‘‘ Were 
the rule otherwise,’’ said the court, ‘‘a contract for necessaries 
to be supplied in the future might be enforced to the great 
injury of the infant, because of a change in his condition which 
rendered the things no longer necessaries.’’*4 


As the higher education of the people becomes more gen- 
ral and its desirability better recognized, it cannot be doubted 
that the courts will consider not only a common school educa- 
tion, but also a collegiate or professional education, to come 
within the class called ‘‘necessaries.’’ Thus in 1901 the 
Supreme Court of Rhode Island said: ‘‘A common school 
education is undoubtedly necessary, and under favorable cir- 
cumstances a collegiate education may also be. Whether 
tutoring in vacation can be said to be one of the necessaries 
is more doubtful.’ Similarly, in 1912, the New York Court 
of Appeals, in stating that a professional or classical education 
has been held not to come within the scope of necessaries, 
declared: ‘‘Still circumstances not found in the cases cited 
may exist where even such an education might properly be 
found necessary as a matter of fact.’ As an able writer has 
observed: ‘‘The propriety of denying that a collegiate or a 
professional education may not be a necessary for one not 
possessed of wealth, considerable social standing, or marked 
ability, is very doubtful in this country. It places preparation 
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for teaching or for other learned professions on a less favored 
footing than preparation for a trade or for business life. In 
this country, at least, all honest occupations should be equally 
honorable and equally favored by the law.’’?? 


Liability of Parents for Education as a ‘‘Necessary’’ 


Generally speaking, a parent is liable to third parties: for 
necessaries furnished his minor child, when he has expressly 
or impliedly authorized the child to procure them, or later has 
agreed to pay for them, or when the child, not being in fact 
supplied with necessaries, is away from home with the 
parent’s consent or with a legal excuse, or perhaps even when 
the child is at home, in very clear cases of omission to furnish 
them.?8 Some courts, however, declare that a third person 
who supplies an infant with necessaries cannot in the absence 
of statute maintain an action against the parent, unless the 
latter has expressly or impliedly agreed to pay for them; other 
courts occupying a middle ground, extend the parent’s liability 
to cases where he has deserted his family or by cruel treatment 
has driven his minor child away from home.” The great 
preponderance of authority holds the parent responsible for 
necessaries furnished his minor child, where he has cast him 
off without them.2® A mother during the lifetime of the father 
is not bound to support her minor child ;*! but after the death 
of the father she is the head of the family and is bound to do 
so if she is able.®? 


It is evident that where a third person furnishes a child 
with an education with the father’s knowledge and consent, 
the latter is bound to reimburse such person for his outlay.®? 
It also is true that an infant having no guardian and living 
with his mother, a widow, and going to a school in the neigh- 
borhood, will be presumed to be sent by her, if the contrary 
is not shown.®* In attempting to hold a parent for educational 
services furnished his child, it is helpful to know that the 
payment of prior bills for like services, by the parent, will 
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justify a finding that the services in question were impliedly 
authorized,®> and the fact that the father permitted his son 
to bring home some of the articles he has obtained is some 
evidence of the ratification of his contract, but is not conclu- 
sive.26 Slight evidence is sufficient to establish a parent’s 
authority to his minor child to purchase necessaries for him- 
self ;37 and a father having notice that his minor son is 
running an account is liable therefor, unless he objected at 
the time, although the articles are not necessaries.*§ 


But where the father consents to the furnishing of educa- 
tional services to his child, or ratifies his child’s contract 
therefor, he is responsible on the theory that he has himself 
made the contract through the child as his agent. Conse- 
quently, his liability in such eases is no evidence that the given 
education is a necessary for his child or that he is under any 
quasi-contractual obligation to pay for educational services 
furnished his child as alleged necessaries by third persons. 
Is a parent liable for educational services supplied to his child 
as alleged necessaries in the absence of the parent’s express or 
implied consent? In the absence of statute, he would not be 
held liable by any court: (1) if the education in question is 
not in fact necessary; or (2) if he is willing to furnish an 
education, although of a character not agreeable to the child; 
or (3) if he is not financially able to educate him; or (4) if 
the child is living at home, except perhaps in very extreme 
cases. 


A person furnishing alleged necessaries to an infant acts 
at his peril, and in a suit for the recovery of their reasonable 
value from the parent must prove affirmatively every element 
essential to his cause of action.22 Where the infant is sub 
potestate parentis there must be a clear and palpable omission 
of duty to furnish necessaries in order to authorize a third 
person to act for the parent and charge the expense to him. 
Thus a father has been held not liable for services rendered 
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during vacation in tutoring his minor son, who lives with him 
and is supported by him, where the father is not consulted 
about and does not consent to the employment. The court 
doubted whether such tutoring was a necessary, and added 
that the intimate relation of tutor and pupil should not have 
been established without allowing the father to exercise his 
choice and judgment in the matter.*! 


As we have seen, the courts do not agree as to when a 
parent is liable to third parties for necessaries furnished his 
minor child without his consent, and a few deny his liability 
altogether. But under circumstances where a court holds that 
a parent is liable for ordinary necessaries supplied to his minor 
child without his authority, he should be held in principle 
for an education furnished his minor child without his consent, 
if the education is in fact a necessary as already explained. 
Thus where an infant child escaped from its father through 
fear of personal violence and abuse, and could not safely live 
with him, the father was held liable for necessary support and 
education furnished to the child by a stranger without the 
father’s consent.” <A similar view also was expressed in 1902 
by the Supreme Court of Rhode Island. Here it appears that 
a father deserted his wife and children, leaving them with his 
mother-in-law, who supported them. Later he sued his 
mother-in-law on a promissory note. As a defense she inter- 
posed a set-off, one of the items thereof being $84.10 for tuition, 
books, ete., paid by her in sending his daughter to a com- 
mercial school to learn bookkeeping, so that she might be 
enabled thereby to earn her own living. The father objected 
to this item, on the ground that it was not in the line of 
necessaries for which he was liable. In granting a new trial, 
the court said: ‘‘If evidence shall be produced from which 
the jury can intelligently estimate the father’s means, we 
think that it should be left to them to say whether the schooling 
furnished was not reasonably necessary and whether the 
father is not liable for the expense incurred by the defendant 
in furnishing it. That a father who abandons his minor chil- 
dren is liable to those who furnish necessaries for their support 
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upon his eredit is a proposition too well established to be 
questioned.”’ 

Considering under what circumstances an education may 
be regarded as a necessary for an infant, the court continued : 
‘‘Whether a college or a strictly professional education could 
be classed with necessaries under any circumstances, we are 
not called upon to decide. But that such an education and 
training as will fit one for the ordinary duties of life in the 
sphere in which he moves, and enable him to earn a respectable - 
and honest living in his chosen vocation, should be so classed 
we have no doubt. And we do not agree with the contention 
of plaintiff’s counsel that, simply because the state through its 
public school system furnishes the facilities for a common 
school education, the father cannot be held lable for anything 
in the way of supplemental or additional training for the 
child. This must also be left to depend upon the circum- 
stances of the case. If the child lives in a city like Providence, 
for instance, where, under its very superior system of public 
schools, which system includes both mental and manual train- 
ing, he can obtain at the public expense an education which is 
probably equal, if not, indeed, superior, in practical value to a 
college education of a century ago, it may perhaps be doubted 
whether the father could be legally held lable for anything 
in addition thereto in the way of educational training. But 
where, as in the case at bar, the child lives in a country town, 
the schools of which do not furnish, and cannot be expected to 
furnish, those facilities for a broad education, including a 
business or commercial training, which many city schools do 
furnish, we do not think it would be reasonable to hold that 
the father, by reason of the existence of public schools in the 
town, is necessarily relieved from all liability for the addi- 
tional training of his child.’’*# 


Right to Attend the Public Schools 


The right to attend the public schools is not a private right 
held by an individual separately from the community at large, 
but is a political right held in common.*t It is not a privilege 
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or immunity appertaining to a citizen of the United States as 
such; and therefore no person can lawfully demand admission 
as a pupil because of the mere status of citizenship.® It is 
merely a privilege created by a state for its own citizens.‘¢ 
The Fourteenth Amendment of the Constitution of the United 
States, however, forbids a state to ‘‘deny to any person within 
its jurisdiction the equal protection of the laws,’’ and conse- 
quently no child residing within a state can be arbitrarily 
denied school privileges.47 But such privileges are to be en- 
joyed upon such reasonable conditions and restrictions as the 
lawmaking power, within constitutional limits, may see fit to 
impose; and, within these limits, the question, what terms and 
restrictions will best subserve the end sought in the estab- 
lishment and maintenance of the public schools, is a question 
solely for the legislature, and not for the courts.*8 


In order that a child may be eligible to attend the ake 
schools, he must come within the rules and regulations pre- 
seribed by statute or the school board, in regard to his race or 
color, age, residence, health, and tuition; and the courts will 
not interfere with the discretion vested in the school author- 
ities, unless they attempt a plain violation of the law.° Such 
rules and regulations, however, must be reasonable, otherwise 
they cannot be enforced! It is the duty of the school 
authorities to provide accommodations for all children legally 
entitled to attend school and who desire to do so. But the 
exclusion of children temporarily from school for want of 
room is proper, notwithstanding there is a statutory provision 
making attendance at school for a certain number of weeks 
compulsory.* Furthermore, school authorities have the power, 
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in their discretion, to adopt regulations for the admission of 
pupils, by which the assignment of children between schools 
affording equal advantage shall be determined.+ 


Where a child has not sufficient education to enter the 
lowest grade of a public school, the principal may refuse him 
admission ;> and the same is true where he has been graduated 
from school and there is no room to seat him.6 A graduate of 
an elementary school has no right to attend another, but must 
be sent to the high school.*? Trustees have the power to make 
a rule requiring children to apply to them for an order for 
admission; but every person legally qualified to attend the 
public schools is entitled to such an order upon due demand.® 
A resident of a school district who is entitled to school privi- 
leges for his children is not estopped to assert it by refusing 
to attend a meeting of the board and making an affidavit 
respecting his residence.? On the other hand, a board of educa- 
tion that has enumerated a child as entitled to school privileges, 
and has received the distributive share of state and county 
school money to which such enumeration entitles it, is estopped 
to assert that the residence of such a child is outside of the 
district, and cannot exclude him from school for this reason.! 


Segregation of Pupils of Different Races 


The Constitution of the United States does not provide for 
any general system of education to be conducted or controlled 
by the National Government, nor does it vest in Congress any 
power to exercise a general or special supervision over the 
states on the subject of education Prior to the enactment 
of the civil rights amendments to the Constitution of the 
United States, a state could provide for the education of its 
white children only, since colored persons were not citizens 
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either of the United States or of the several states.12 After 
the passage of these amendments, however, colored persons 
became citizens entitled to the same protection as white persons, 
and a state could not exclude negro children from its public 
schools on account of their color only. But the segregation 
of pupils is a domestic regulation, which one state in its 
sovereign judgment may require to be different from the regu- 
lation of another.1* . 


A state may establish separate public schools for colored 
children and require them to attend these schools or none, 
provided the accommodations, advantages, and opportunities, 
and the relative appropriation of the public funds for their 
support are in all respects equal to those provided for white 
children. Equality of rights does not involve the necessity 
of educating white and colored persons in the same schools, 
any more than it does that of educating children of both sexes 
or different grades in the same school. Any classification 
which preserves substantially equal school advantages is not 
prohibited by either the state or Federal Constitution.1® Con- 
gress itself has recognized both the propriety and validity of 
the separation of the races by the passage of acts establishing 
exclusive schools for the education of the colored race in the 
District of Columbia.’ Where a state has provided for segre- 
gated education, school authorities may exchange buildings 
between white and colored schools.18 


In the absence of separate schools for Chinese children 
born in this country, they cannot be excluded from the schools 
for white children.” It is competent, however, for the state to 
provide separate schools for children of Mongolian descent; 
and when they offer the same advantages as other schools, the 
Fourteenth Amendment of the Constitution of the United 
States is not violated.2° Separate schools also may be estab- 
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lished for Indian children whose parents conform to the 
customs and habits of civilization and are citizens of the United 
States and of the state where they reside; although in the 
absence of separate schools such children are entitled to admis- 
sion to the public schools for white children.2! In dealing with 
statutes establishing separate schools for Indian children, the 
courts seem to put them on the same footing as those dealing 
with separate schools for negroes.” 

A constitutional provision requiring the children of the 
white race and those of the colored race to be educated in 
separate schools authorizes the exclusion from white schools 
of children having an admixture of negro blood, however 
remote.*2 Who is a negro, mulatto, or person of color within 
statutes not specifically defining the same is a question of much 
difficulty, however, and the courts have not always agreed in 
formulating a test.24 Where a statute providing separate schools 
for blacks and whites empowers the trustees to determine the 
color of a particular applicant, mandamus will not lie to con- 
trol their determination, especially where there is a right of 
appeal to a county superintendent whose decision is final ;?5 
and one who has received notice and has been heard before 
being assigned to a colored school cannot attack the constitu- 
tionality of the statute providing for the separation of the 
races in the public schools, on the ground that it does not 
expressly provide for notice and hearing.?® 

When the state has not authorized separate schools for 
colored children, a school board has no right to establish them 
and exclude such children from the other schools, even though 
the schools so established for the colored children furnish 
educational advantages or facilities equal or superior to those 
of the schools established for white children. It is said that 
unless the legislature makes such provision itself, or clearly 
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confers the power on the school board to establish separate 
schools for white and colored children, no such power exists.?? 


The establishment of separate schools for white and colored 
children does not violate the rights of the latter to the equal 
protection of the laws, although a school for colored children 
is not established in any district unless there are fifteen or 
more of them, and if there are less than that number they are 
allowed to attend any district in the county in which such a 
school is established, notwithstanding the effect may be to 
compel them to go farther to reach school than white children 
have to go. Equality and not identity of rights is guaranteed 
to the citizen. The inequality in distances to be traveled is 
but an incident in any classification, a reasonable regulation of 
the exercise of the right to attend school, and furnishes no 
substantial ground of complaint.28 If it is impracticable to 
organize the colored children into separate schools, it is not 
necessary to admit them into the schools for white children, 
but it is competent for the legislature to permit the trustees 
to exercise their own judgment as to the manner of expending 
the colored children’s share of the public school funds in their 
education.” A statute obliging towns to provide schools for 
both whites and blacks is to be construed as a law of classifica- 
tion, and not a law of exclusion, although its practical effect 
may be exclusive where the number of black children is too 
small to fill a school.?° 


A statute excluding negro children from any share in the 
proceeds of the common school fund set apart by the state 
constitution, as well as from the annual school tax levied on 
the property of white persons, is unconstitutional.?! A tax on 
white persons only for the support of white schools and on 
colored persons only for the support of colored schools is a 
denial of equal privileges and immunities to the respective 
races and is unconstitutional.“ As the Supreme Court of 
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North Carolina has said: ‘‘The vast bulk of property yielding 
the fruits of taxation belongs to the white people of the state, 
and very little is held by the emancipated race; and yet the 
needs of the latter for free tuition, in proportion to the num- 
bers, are as great or greater than the needs of the former. 
The act, then, in directing an appropriation of what taxes are 
collected from each class, to the improved education of the 
children of that class does necessarily discriminate in favor of 
the one and to the prejudice of the other race.’’? 


A qualification of the above doctrine, however, recently 
has been made. Where the state divides its school fund 
equally among all the children of the state without regard to 
race or color, it is permissible to allow the white people of a 
district to vote a supplemental tax to be levied upon their 
property for the benefit of the white schools, the same privilege 
being given the colored people to vote a supplemental tax to 
be levied upon their property for the benefit of the colored 
schools. This, it was held, does not violate the Fourteenth 
Amendment of the United States Constitution by discriminat- 
ing between the races. The voter is simply allowed to vote 
a tax upon himself if he wishes to do so to support his own 
school. Unless this can be done, the growth of the school 
system will seriously suffer, for each race is more directly in- 
terested in its own school than in the school of the other.*4 


Directors cannot proportion the school terms for blacks 
and whites according to the respective number of scholars of 
each race. The necessity to provide for the schools is apparent, 
and they are as plainly commanded to provide for the blacks 
as for the whites. This statutory duty they cannot escape, but 
in the discharge of it they will be left to determine the amount 
necessary to sustain each.*° The colored race is entitled to 
have a fair share of the school money applied to the mainte- 
nance of the colored schools.** Touching the equality of privi- 
leges required in schools for the different races, the Supreme 
Court of North Carolina has said: ‘‘In the provision made 
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for executing the law, the board shall not discriminate against 
either race, but shall afford to each equal facilities. It is not 
intended by this that the taxes are to be apportioned between 
the races per capita, but that the school term shall be of the 
same length during the school year, and that a sufficient num- 
ber of teachers, competent to teach the children in each section 
or building, shall be employed at such prices as the board may 
deem proper. Much must be left to the good faith, integrity 
and judgment of local boards in working out the difficult 
problem of providing equal facilities for each race in the educa- 
tion of all children of the state. Local conditions, relative 
numbers, and other well-recognized factors enter into the 
problem, and must be dealt with in a spirit of justice to all 
concerned, and to promote the honor and welfare of the 
state.’’87 Thus, the erection of a necessary school building for 
a large number of white children of the district is not a dis- 
crimination against a much smaller number of colored children 
for whom an ample building has been provided.*® 

Separate schools for colored children, however, must be 
reasonably accessible, and must afford substantially equal 
educational advantages with those provided for white children; 
and whether a school for colored children is so remote that they 
cannot attend it without going an unreasonable and oppressive 
distance may be determined by the jury.2® Colored children 
are not given equal educational facilities when a school for 
them is located in a place so manifestly perilous that, as a 
practical matter, such children cannot attend school there.” 

It remains now to consider the proper methods of redress 
for the denial of equal rights and privileges to school children. 
Where a pupil is illegally expelled he may compel his readmis- 
sion by mandamus,*! and in some cases by a mandatory injunc- 
tion.*2 But the duty of placing a child in school is the parent’s, 
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and the father in case of his child’s exclusion is entitled in his 
own behalf to appeal to the courts ;# and especially is this true 
under the compulsory school attendance law, where the father 
is guilty of a misdemeanor if he fails to send his children to 
school.44 Mandamus is the proper remedy to compel the school 
authorities to admit any child who has been directly or in- 
directly excluded on account of color or race,* or to compel 
them to furnish equal school facilities for blacks and whites. 

Under a statute saying that colored children may be organ- 
ized into separate schools, but permitting them to attend school 
with white children in case this is not done, a separate school 
for colored children will not be compelled by mandate, unless 
it is shown to be practicable; and without this showing sepa- 
rate lists of such children will not be required, as provided by 
statute, since this would be an unnecessarily premature en- 
forcement of a duty.** Moreover, the non-observance of a 
statutory provision as to the separate listing of the property 
of white and colored persons for taxation as a basis of appor- 
tionment of the school fund does not vitiate the assessment.4$ 


Although separate schools unlawfully are maintained for 
colored pupils, a petition in quo warranto against the directors 
will not be allowed, where the petition does not show an 
improper exclusion of white children.49 Where a state has 
provided for segregated education, a court, in the absence of 
legislation directing the admission of colored children into 
white schools in certain cases, will not under any circumstances 
direct such admission, notwithstanding the Fourteenth Amend- 
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ment to the Federal Constitution.° A few courts have held 
that if separate schools are not furnished colored children, they 
cannot be excluded from white schools. Such a view, how- 
ever, is unwarranted, because courts should not encourage the 
school authorities to violate the public policy of the state, but 
rather should compel them to perform their duty of providing 
for segregated education. 


An injunction that would compel a board of education to 
withhold all assistance from a high school maintained for white 
children is not the proper remedy for error of the board in 
failing to provide a high school for colored children and in 
turning the building and funds formerly used therefor to the 
use of primary schools for colored children. In this case the 
Supreme Court of the United States said: ‘‘In our opinion, 
it is impracticable to distribute taxes equally. The appropria- 
tion of a portion of the taxes for a white girls’ high school 
is not more discrimination against these colored plaintiffs than 
it is against many white people in the county. A taxpayer who 
has boys and no girls of a school age has as much right to 
complain of the unequal distribution of the taxes to a girls’ 
high school as have these plaintiffs. 


‘““The board had before it the question whether it should 
maintain, under its control, a high school for about sixty 
colored children or withhold the benefits of education in 
primary schools from three hundred children of the same race. 
It was impossible, the board believed, to give educational 
facilities to the three hundred colored children who were un- 
provided for, if it maintained a separate school for the sixty 
children who wished to have a high school education. Its 
decision was in the interest of the greater number of colored 
children, leaving the smaller number to obtain a high school 
education in existing private institutions at an expense not 
beyond that incurred in the high school discontinued by the 
board. 

‘““We are not permitted by the evidence in the record to 
regard that decision as having been made with any desire or 


50 Cory v. Carter, 48 Ind. 327, C. 609, 12 S. H. 330, 10 L. R. A. 823. 
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purpose on the part of the board to discriminate against any 
of the colored school children of the county on account of 
their race. If, in some appropriate proceeding instituted 
directly for that purpose, the plaintiffs had sought to compel 
the board of education, out of the funds in its hands or under 
its control, to establish and maintain a high school for colored 
children, and if it appeared that the board’s refusal to main- 
tain such a school was in fact an abuse of its discretion and 
in hostility to the colored population because of their race, 
different questions might have arisen in the state courts.’ 


But a special tax levied by a county for the support of one 
agricultural high school for the instruction of its white youth 
may be enjoined, since the law authorizing it violates the 
Fourteenth Amendment to the Constitution of the United 
States. Distinguishing this case from the decision of the 
United States Supreme Court just considered,? the Supreme 
Court of Mississippi said: ‘‘In the case now before the court 
the very law itself creates the school for white children only, 
and imposes taxes on all taxable property for the purpose of 
raising revenue for the support of this school, and by its very 
terms excludes the idea that, whatever conditions may exist, 
any such colored school can be created. No decision of any 
federal or state tribunal has yet been called to our attention, 
nor do we think it will be so long as the Fourteenth Amend- 
ment is in existence, upholding a statute taxing the property 
of the two races for the benefit of the one.’”4 


Compulsory School Attendance 


A compulsory education law is not unconstitutional as an 
invasion of the natural right of the parent to govern and con- 
trol his children, as it is competent for the legislature to 
compel parents to perform the natural duty of education owed 
to their children.® Neither will the court consider whether 
such a law is ‘‘wholesome and reasonable,’’ as required by the 
constitution, since the authority conferred upon the legislature 


2 Cummings vy. County Board of 4 McFarland et al. v. Goins, 96 
Education, 175 U. S. 528, 44 U. S. Miss. 67, 50 So. 493. 
(L. ed.), 262. 5 State v. Bailey, 157 Ind. 324, 61 
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to pass laws necessarily invests it with the conclusive power 
of determining this question. The length of time during 
which the parent is compelled to send his children to school 
varies widely in the different states, and even in the most 
advanced states the legal duty extends only to very elementary 
education. All that will be here attempted is a consideration 
of the proper construction of such statutes and the legal 
excuses that may exist for the non-attendance of pupils. 


While compulsory education laws will be given a reasonable 
construction,’ yet they are penal statutes and the courts are 
loath to make crimes by doubtful extension of their provisions.§ 
For this reason it has been held that a statute requiring the 
attendance of children ‘‘between and including the ages of 
seven and fifteen years’’ is not applicable to a child fifteen 
years and three months old;? but the contrary also has been 
decided.!0 


Where a compulsory education law, if taken literally, con- 
travenes the constitution of the state, the courts if possible will 
give it a construction compatible with the constitution, making 
it applicable only to those cases to which it can be constitu- 
tionally applied. On this theory it has been held that, although 
a statute requires a child ‘‘to attend the public school all the 
time such school is in session, unless the child shall be excused 
by the school board,’’ a parent, in order to protect himself 
from the penalty of the law, cannot be required to procure 
the consent of the board to his child’s remaining away from 
school, if it is apparently reasonably necessary to the child’s 
life that it be kept out of school. This is because of the 
parent’s natural, common law, and constitutional right to do 
whatever is apparently necessary in defense of the life of his 
child. In case of complaint against the parent, the burden 
is upon him to show this, but upon the question of reasonable 
necessity he is entitled to the judgment of his peers.!! 


6 State v. Jackson, 71 N. H. 552, SS. W. 424, 22 L. R. A. N.S. 986. 
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An offender against the compulsory education law must be 
tried within the bounds of the school district where the offense 
oceurred.!2 Furthermore, only the penalty designated in the 
statute can be imposed for its violation, and, unless it is speci- 
fically granted, a court has no power to punish a parent for 
contempt of court for failing to obey an order to place his 
child in school.!8 

A compulsory education law cannot be enforced against a 
parent whose children are excluded from school by the direc- 
tors for failure to comply with a rule requiring vaccination 
during the prevalence of smallpox in the district, because, when 
properly construed, it does not authorize the prosecution of a 
parent for not sending his children to school, when in fact they 
are denied the privileges of the school by the school author- 
ities It has been held, however, that under such conditions 
a parent must provide competent schooling for his child else- 
where. 

The courts will not so interpret a compulsory education 
law as to force a child to walk an unreasonable distance to 
school. Thus where a child resides three miles from a school, 
and the district fails to furnish it transportation, the parent 
cannot be convicted of violating the law although the district 
offered to pay him for transporting the children in his vicinity 


to and from the school. The court thought it unreasonable to~ 


compel the child to walk this distance, and said the father was 
under no more legal obligation to convey the children under 
his care, for reasonable compensation, than he was to convey 
any other children; nor was a greater duty to engage in this 
business placed on him, because of his children, than upon any 
other inhabitant who had no children. Had the district been 
able to furnish the transportation, as it was authorized to do 
by statute, the father then would have been amenable to the 
law for a refusal to send his child to school.16 
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A parent who sends his child to the home of a competent 
teacher, to receive instruction in the same branches and for 
the same period as given in the public schools, complies with 
the law requiring attendance at ‘‘a public, private, or parochial 
school,’’ though such teacher was not the holder of a teacher’s 
license, and did not desire to receive or attempt to get other 
pupils. In view of the fact that the evidence showed that the 
teacher was capable and able to give the child the same in- 
struction as the public schools afforded, and that the child 
attended regularly every school-day in the week, the court 
said: ‘‘We do not think that the number of persons, whether 
one or many, make a place where instruction is imparted any 
less or more a school. Under a law very similar to ours the 
Supreme Court of Massachusetts!” has held that the object and 
purpose of a compulsory education law are that all the chil- 
dren shall be educated, not that they shall be educated in any 
particular way.’”48 It apparently is not necessary for private 
teachers to hold a license unless the state specifically requires 
it; for under a provision that the statute shall not apply to 
ehildren who are instructed for a like period of time ‘“‘by a 
legally qualified governess or private teacher in the family,’’ 
it has been held not necessary that such teacher should be 
the holder of a teacher’s certificate issued by the school 
authorities, as is required of those teaching in the public 
schools.!9 

Under a statute which exempts from its operation children 
who have attended for a like period of time a private school 
approved by the school committee, or who have been ‘‘other- 
wise instructed for a like period of time in the branches of 
learning required by law to be taught in the public schools,’’ 
evidence is admissible to show that a parent has sent his child 
to an unapproved private day school. What is requisite to a 
good defense against a prosecution for violating the statute 
is thus indicated by the court: ‘‘If the school committee has 
not approved of a particular school, or has expressly refused 
to approve of it, then the person having control of a child, if 
he sends the child to that school, must take the responsibility 
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of being able to prove that he has been sufficiently and properly 
instructed there. He has no such responsibility, if he sends 
the child to a private day school approved by the school com- 
mittee.’’2° Moreover, a compulsory school attendance law that 
exempts parents whose children are ‘‘under efficient instruc- 
tion in some other manner’’ is not violated by a parent who 
arranges for the private education of his child, if it is found 
that the instruction which the child is receiving is efficient, it 
being unnecessary that it should be as efficient as the child 
would receive at a public school.?! 


But attempted instruction at home does not, unless a regu- 
lar school is maintained there, comply with a statute requiring 
parents or guardians to send their children to the public school 
or an approved private school. In this case a conviction of 
violating the school law was sustained, since the unrefuted 
evidence of the state was to the effect that appellant main- 
tained no school in his home, and that his two little girls could 
be seen playing about the house at all times during the ordi- 
nary school hours. Under this evidence the conviction was not 
improper, although the following opinion of the court is some- 
what more exacting than the views usually expressed: ‘‘We 
do not think the giving of instruction by a parent to a child, 
conceding the competence of the parent to fully instruct the 
child in all that is taught in the public schools, is within the 
meaning of the law to attend a private school. Such a require- 
ment means more than home instruction. It means the same 
character of school as the public school, a regular organized 
and existing institution, making a business of instructing chil- 
dren of school age in the required studies and for the full 
time required by the laws of this state.’’2? 


Detention of Committed Truants 


Four girls, under sixteen and of school age, having become 
truant, were adjudged disorderly persons by a justice of the 
peace for the town of Candor, county of Tioga, state of New 
York. They were committed by him, for not to exceed two 
years, to the Western New York Society for Homeless and 


20 Commonwealth v. Roberts, 159 22 State v. Connort, 69 Wash. 
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Dependent Children. The county paid the school for main- 
taining these girls after the expiration of their commitments 
and charged the bill against the town, which sued out a writ 
of certiorari to review the legality of said charge. 


The rights of the parties are indicated by the following 
excerpt from the opinion of the Supreme Court of New York: 
‘‘The Western New York Society was vested with no power to 
detain any of these girls after the expiration of the term for 
which she was committed. It was the duty of the society to 
discharge them. If it kept them, it did so illegally, and had 
no claim against any municipality for maintenance. The 
board of supervisors of Tioga county was under no legal obli- 
gation to pay the bills presented by the society for the mainte- 
nance of the persons committed. It was purely a volunteer, 
and without any right of recovery or reimbursement from the 
town of Candor. 


“Tt seems that the court has power to order and enforce 
restoration (Civil Practice Act, Sec. 1306). Certiorari seems 
to afford the proper remedy. The audit of the board of super- 
visors should be annulled, and the county required to restore 
the moneys illegally collected to the town of Candor.’’%3 

As the court holds distinctly that the Western New York 
Society illegally detained these girls after it was its duty to 
discharge them, the Society appears guilty of false imprison- 
ment, which is a crime and a tort.2* One who unlawfully 
detains a person after the expiration of his term of commit- 
ment may be liable for false imprisonment.2° When there is 
an error in the copy of the mittimus, the jailer in the absence 
of knowledge may assume that it is correct, and the prisoner 
should take steps to have the mistake corrected, or at least 
inform the jailer that there is a mistake.2° But the superin- 
tendent of a city workhouse who, relying upon a void city 
ordinance, confines an inmate longer than is commanded by 
the mittimus is responsible for false imprisonment,?” and the 
facts under discussion present a clearer case of legal liability 
than this. 
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When Tuition is Payable 


It is usually provided either by statute or the state consti- 
tution that instruction shall be free to all children of school 
age, resident therein.28 Such a provision, however is appli- 
cable only to the regular prescribed course of study, and does 
not prevent the school authorities from permitting a teacher 
to charge fees for instruction in other branches, such as algebra, 
higher mathematics, Latin, and bookkeeping.*®? On the other 
hand, it later has been held that the fact that the teaching of 
manual training is not made compulsory by law does not alter 
the fact that, when it is taught, it becomes a part of the curri- 
culum, and a pupil of the school is entitled to have it taught 
without the payment of tuition to the school.*? 


The policy of the statutes establishing free public schools is 
to impose on the taxpayers of each district the expense of edu- 
eating the children thereof. As has been well said: ‘‘It would 
not be right to permit children living in districts whose tax- 
payers have neglected or refused to maintain schools to have 
the benefits free of charge of schools in districts wherein the 
taxpayers have burdened themselves to erect schoolhouses, 
employ competent teachers, and maintain schools.’’*4 Con- 
sequently, the courts are called upon to determine (1) what 
pupils are to be considered children of the district, and (2) 
whether non-resident pupils can be admitted, and, if so, under 
what conditions. 


So far as a general rule can be deduced from the cases, it 
appears that a child is entitled to the benefit of the public 
schools in the district in which it lives, if it has gone there in 
good faith for the purpose of acquiring a home and not for 
the purpose of taking advantage of school privileges.22. Thus, 
the governor and the superintendent of public instruction, who 
live at the state capital, but maintain their legal residences at 
their former homes, are entitled to send their children to school 
without the payment of tuition. The true test, it was said, is 
the motive or intention of the parents when they take up their 


28 35 Cyc. 1118. 31 Binde v. Klinge et al., 30 Mo. 
29 Major v. Cayce, 98 Ky. 357, App. 285; State ex rel. Halbert v. 
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abode in the school district, and if they live in the district 
principally from other motives than to obtain the privileges 
of the schools for their children, even though their stay in 
the district is not expected to be permanent, their children 
should not be classed as non-residents.*8 


Moreover, a child who is working for his board in a city, 
his mother being unable to support him, is entitled to the 
privileges of the school in the district where his new home is 
situated. He may have a residence for school purposes other 
than that of his parents. In reasoning to this conclusion, the 
court said: ‘‘To establish a rule that a minor cannot have a 
residence for school purposes other than that of his parents 
would in many cases deprive him of all benefits of the schools. 
Where a minor has poor parents, the poverty of the parents 
renders it absolutely necessary in many cases that a home for 
the minor should be found in places different from that of the 
parents, and if the rule was applied, such children, for whose 
benefit the free schools were especially instituted, would be 
deprived of all benefit of them.’’34 


The residence of a child for school purposes is not destroyed 
by the mere fact that his father and mother have separated and 
destroyed the common home, where one of the parents is pro- 
viding for it in the place which had been their home while they 
were a united family.2° A child whose father has no home or 
means of acquiring one, and whose mother is dead, is entitled 
to free admission in the district in which resides an aunt with 
whom the child makes its home pursuant to an arrangement 
between the child and the aunt, by which the aunt has entire 
control of the child.2® Likewise, a child whose parents are non- 
residents, and who lives with his parents’ consent with one who 
eares for him and with whom he is expected to live permanent- 
ly, has a right to attend the school in the district.3” The same 


33 State ex rel. Mickey et al. v. 35 Board of Education of El 
Selleck, 76 Neb. 747, 107 N. W. Reno v. Hobbs, 8 Okla. 293, 56 Pac. 
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rule is applicable to an orphan;*® and the inmates of an 
orphans’ home may attend school in the district where they are 
living, without paying tuition or presenting transfers from the 
boards of education of the districts from which they come.®9 


In the following cases, on the other hand, children other- 
wise qualified have been denied the right to attend school 
without paying tuition, on the theory that they were not bona 
fide residents of the district in which they were living: An 
inmate of an institution chartered for the care, support, and 
education of poor and needy children; a child living in a 
denominational orphan asylum;*! a child residing on a United 
States military reservation; a child staying with her uncle, 
whose father lived in another state and had not relinquished 
control over her;* a child apprenticed to an aunt for the sole 
purpose of sending him to school;* a child sent to board with 
a relative residing within the district and attending school 
for a few weeks before the fact of his non-residence was dis- 
covered ;# a child living with his parents, the latter owning a 
farm which had been their domicile, and staying in town only 
during the winter for the purpose of taking advantage of its 
schools.46 


In considering the admission of a non-resident pupil to the 
schools, it is well to notice (1) whether or not the pupil is 
domiciled outside of the state, (2) who is responsible for his 
tuition, (3) the rate of tuition that legally may be charged, 
(4) the remedies of the district for the non-payment of tuition, 
and (5) the statutes, if any, bearing on the subject. 


Whether it is legal under any conditions to admit pupils 
domiciled in other states has received little consideration by 
the courts. Apparently, they generally have been admitted 
upon the payment of tuition. Some courts, however, have held 
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it illegal to admit children whose parents or guardians reside 
in another state, regardless of their willingness to pay tui- 
tion.47 Whether this holding is not in conflict with the pro- 
vision in the United States Constitution*s providing that ‘‘the 
citizens of each state shall be entitled to all privileges and 
immunities of citizens in the several states’’ may perhaps be 
questioned.* If the school authorities, however, have no right 
to receive non-resident children into the school, they cannot 
maintain any action against the parents for their tuition, 
although there is an express contract to pay.®° But it has 
been held proper to submit to the jury the question whether 
there was a compromise of a doubtful claim, as a consideration 
for the note given for such tuition, and if so to return a verdict 
for the district. 


Non-resident pupils living in the state generally have been 
admitted to schools outside of the district in which they reside. 
It has been held, however, that pupils from other districts need 
not be received, unless a statute requires it,? and that they 
cannot be received at all to the exclusion of resident children 
who otherwise would attend? In any event, such pupils are 
entitled to attend only upon the payment of tuition. Unless 
a statute charges this tuition upon some subdivision of the 
state, it is enforceable against the parent, guardian, or cus- 
todian of the child. The remedy of the district for the non- 
payment of the tuition of non-resident pupils is not limited 
to expulsion. The rate of tuition charged non-residents must 
at least equal the per capita cost of their education. Should 
the directors charge such pupils a less tuition, the deficit 
would have to be made good by a use of money raised by 
taxation in the district for the education of the children of 
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the district, which would amount to a diversion of this money 
from its proper purposes. ‘‘In other words, non-residents are 
at least to pay for their own tuition and the people of the town 
are not to be burdened as taxpayers with any part of the 
same. The board can put terms upon non-residents which will 
make their tuition a source of revenue to the school, but cannot 
allow terms which will make it an expense upon the inhabi- 
tants of the town.’”? 


There is statutory authority in many jurisdictions for the 
transfer of pupils from the district in which they reside to 
another district. Usually these statutes are limited to cases in 
which attendance in another district would be more convenient 
for the pupils, or where there is no high school in the district 
in which they reside. The cost of tuition generally is to be 
paid by the district in which the pupils reside ;8 and, where the 
transfer is authorized, the district educating such children may 
sue the home district for such tuition as the statute gives.® 


Whether an express contract to pay tuition on the part of 
the home district is necessary in order to secure a judgment 
against it, depends somewhat on the wording of the statute. 
If the home district is authorized to contract for the admission 
of its pupils to the schools of another district upon such terms 
as may be agreed upon, an express agreement is necessary ;!° 
but it may be made after the children have attended the school. 
Where notice of the tuition demanded has been given the home 
district, which allows its children to continue in the school, it 
may be held on an implied contract to pay it;!* and if the 
district refuses to give its consent to certain of its children 
attending another school, under circumstances where the 
statute says it shall not withhold it, the district is liable for 
their tuition.® Having approved a school to which it is paying 
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tuition for a pupil, the home district is not entitled arbitrarily 
to withdraw its approval.1# 


Where a statute allows a district educating non-resident 
pupils ‘‘the actual pro rata cost of tuition,’’ it may recover 
such proportionate part of the entire cost of tuition as the 
number of outside pupils bears to the whole number of 
scholars attending the school.® The cost of fuel, heat, janitor’s 
salary, incidental expenses, and interest on the bonds of the 
district are not included in said cost.1® 


The law is not settled as to the validity of statutes giving 
-a resident of another district in the state the right to attend 
school without charge. A _ statute requiring the city of 
Memphis to admit to the city schools all children of school age 
residing within one-half mile of the city limits has been sus- 
tained, the court saying that a corporate purpose may be 
accomplished outside of local limits. Inasmuch as the city 
schools received county and state aid, the court maintained 
that no showing had been made that this was not the money 
appropriated by the legislature to the education of the children 
living outside the city. Hence it could not be said that the 
city was deprived of its property without due process of law.1” 
Granting all this, however, the correctness of this decision is 
very doubtful, because (1) it may well be unreasonable dis- 
crimination against a city to compel it to use the funds received 
from the county and state for the education of children living 
outside the district, when other districts are not compelled to 
do likewise; (2) it may well be considered the taxation of one 
part of the state for the benefit of another part, contrary to 
the constitution. A statute which levies a tax upon a town 
for the purpose of educating children outside of the town, but 
within the limits of the school district, has been held uncon- 
stitutional, as it taxes the town to educate the entire district ;18 
and this, it is submitted, is the better view. 
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If a statute providing for the education of a child outside 
of its home district imposes a charge upon said district equal 
to the per capita cost of education in the district where the 
child attends, obviously the property of one district is not 
taken for the benefit of another, and the statute is consti- 
tutional.22 It is inexpedient, however, for a statute to fix an 
arbitrary charge for tuition upon the home district in favor of 
the district where the child attends, because it is improbable 
that it will exactly tally with the per capita cost of education 
in the latter district; and if it does not tally, the property of 
one of the districts is being taken for the benefit of the other, 
and by the better view the statute is unconstitutional. One 
court has presumed that an arbitrary tuition charge does not 
tally with the per capita cost of education where the child 
attends,”! another court has presumed that it does tally in the 
absence of proof to the contrary,?* but regardless of which 
presumption is indulged, in most cases it doubtless can be 
shown not to tally in fact. 


Residence of Students for Voting Purposes 


Whether a student attending school is entitled to vote in 
the place where the school is located is a question that may 
arise in various ways. It may be presented by the contest of 
an election because of alleged illegal votes on the part of 
students.*2 It is raised by the application of a student to 
compel his registration as a voter;** and in such a case the 
appheation should show his former residence, or facts from 
which it may be determined whether or not he has lost it and 
acquired a new one.”” Moreover, it is always possible to test 
the right of a student to vote by a criminal prosecution for 
illegal voting; but a showing of a criminal intent on his part 
is essential to a conviction.”® 

A qualification universally required by state constitutions 
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as prerequisite to the right to vote is residence in the state 
and voting district for a given period prior to the election. A 
great number of definitions of residence, varying slightly, have 
been given. One’s residence, it has been stated, is where he 
is habitually present, and to which, when he departs, he intends 
to return. It often has been held equivalent to the word 
‘‘home,’’ in the sense of a home to which one, whenever absent, 
intends to return. Ordinarily also it is used in election laws 
aS synonymous with domicile.2’ A student who goes to a col- 
lege town with the intention of remaining there simply as a 
student, and only until his education is completed, and who 
does not change his intention, does not acquire a residence 
there, but retains the domicile of his origin.22 The fact that 
one is a student in a university does not entitle him to vote 
where the university is situated, nor does it of itself prevent 
his voting there. He may vote at the seat of the university if 
he has his residence there and is otherwise qualified.” 


A student’s presence at an institution of learning is not 
presumptive evidence of his intention to make that his legal 
residence.2® Indeed, he is presumed not to have the right to 
vote, and if he attempts to do so, the burden is on him to prove 
his residence.*!_ An active intent upon the part of the student 
to change his residence to the place where he is pursuing his 
studies must be shown,?” and there should be other satisfactory 
evidence besides the student’s own declarations.®* It has been 
said, however, that a voucher as to his residence should be 
required.*4 That a student is supported and maintained by 
his parents and spends his vacation with them are strong, 
but not necessarily conclusive, circumstances to prove that he 
has not changed his residence ;* and a showing that he has 
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borrowed money from his parents to help him through college 
weakens his claim to a residence in a college town, unless it 
was a purely business proposition between himself and his 
parents.°° The fact that a student has voted raises a presump- 
tion of the legality of his ballot, which overcomes the pre- 
sumption that the domicile that he has written on his 
matriculation card continues until affirmative evidence of a 
change is given.%? 


A student supporting himself entirely by his own efforts, 
not subject to parental control, and regarding the place where 
the college is situated as his home, is entitled to vote there, 
even though he may at some future time intend to remove,*8 
or has no fixed purpose as to his movements after completing 
his studies.2® The undergraduates of a college who are free 
from parental control, and who regard the place where the 
college is situated as their home, having no other to which to 
return in case of sickness or domestic affliction, are entitled to 
-vote therein. It is, pro hac vice, their home—their permanent 
abode in the sense of the statute.” 


It is not accurate to say that residence shall not be deemed 
to have been lost or gained while in attendance at any institu- 
tion of learning.*4 As Judge Ostrander of the Supreme Court 
of Michigan well observes: ‘‘I apprehend that if a young man 
of full age was sent to college by his father, never having 
acquired a residence apart from that of his father, and if his 
father and family should in good faith, for the purpose of 
establishing their family domicile there, take up a residence in 
the college town while he was a student there, he would thereby 
gain a residence as an elector. So if the family of such a 
young man should remove from one place to another in the 
state, I apprehend that he might register and vote as an 
elector in the community in which his father lives. In such 
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a case, he would both lose and gain a residence ‘while a student 


2 2942 


at an institution of learning’. 


The removal of the parents of a student to the town where 
he is attending school is not necessary to constitute it his 
domicile, however, for the student himself may go there for the 
purpose of making it his permanent abode, independently of 
his sojourn as a student, and thereby acquire a new residence.* 
A minor, however, cannot change his domicile; and therefore a 
minor domiciled outside of his home state must remain in his 
adopted state, after attaining his majority, the period required 
by the election laws, in addition to having the necessary intent 
to change his domicile, in order to acquire a residence for 
voting purposes.*4 Even a constitutional provision to the 
effect that no person shall gain a residence by reason of his 
presence as a student at any institution, does not disqualify a 
student from acquiring a residence in the parish where such 
institution is located. But he cannot gain such a residence 
merely by attending an institution of learning; as, for exam- 
ple, if he comes to a seminary in order to study for the priest- 
hood, although he has renounced all other residence or home, 
and on admission to the priesthood will continue in the semi- 
nary until assigned elsewhere by his ecclesiastical superiors.*® 
Acts independent of his presence as a student, however, may 
show his intent to acquire a new residence.** 


Transportation Privileges of Pupils 


The transportation of pupils to and from school at public 
expense is legal,#®8 and is considered elsewhere in this work. 
To a certain extent, moreover, they may be given transporta- 
tion advantages at the expense of private corporations. Thus, 
a statute may require a street railway company to carry pupils 
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between their homes and the public schools at rates not exceed- 
ing half the regular fare between the same points. On this 
decision the Harvard Law Review comments as follows: ‘‘A 
statute prescribing the maximum charge of a public service 
company will be held constitutional, in the absence of evidence 
clearly showing that such regulation will prevent the company 
from earning a reasonable profit in the item of business 
affected.° A more novel point in the present decision is the 
validity of the discrimination between pupils of public schools 
and other persons. Legislation conferring special privileges 
on a class of persons is constitutional, if public welfare creates 
a reasonable need for a different treatment of the individuals 
selected, and all persons within the class are affected alike 
under like cireumstances.1 Laws prescribing that text-books 
be supplied free to pupils, or even that clothing be furnished 
to poor students, have also been frequently enacted and their 
constitutionality seems never to have been questioned.? The 
duty of a state to provide a system of public education there- 
fore seems a sufficient justification for the discrimination made 
by the Massachusetts Legislature.’”* 


Considering whether or not the above statute was invalid 
as a taking of property without due process of law, the court 
said: ‘‘ Was it not possible for legislators to decide that pupils, 
in most cases, go to and from the public schools at hours when 
the cars are not in use by persons going to and from their work, 
or by many persons; that the pupils generally are of such age 
and size as not individually to oceupy nearly so much space 
as other passengers; that the differences between full fare and 
half fare is of such importance to the parents of many of these 
pupils that the number who would ride at the half rate would 
be nearly, if not quite, twice as many as at the regular rate; 
and that for these and other reasons railway companies would 
suffer no loss from carrying the children at half the regular 
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fare? Unless we can say as matter of law that such a view 
would be untenable, we cannot hold that the statute is uncon- 
stitutional. Nothing less than a certainty that the provision 
would cause loss to the railway companies, or to some of them, 
would enable us to hold that the legislature was powerless to 
make the requirement.’”4 

In a later case involving the same question the same court 
has declared: ‘‘The legislative rate must be so small as to 
occasion a loss to the carrier if it performs the service required 
for the price permitted before it can be held unconstitutional, 
provided the total net earnings are such as to yield a reasonable 
return upon the value of the corporation as a whole, having 
regard to the fact that this is a burden imposed by a police 
regulation in the interest of education. It is not enough to 
show that no profit may come from the particular service; it 
must appear that in conjunction with all the service of the 
corporation the rate is unreasonable and is equivalent to 
spoliation. The presumption is that the rate fixed by the 
legislature is reasonable. ‘The onus rests upon the carrier to 
show the contrary. The case must be a very clear one before 
the courts will interfere with a legislative determination of 
rates.’ 

Obviously it is competent for the legislature to provide 
that ‘‘the managers of any road in which the state or county 
has an interest shall charge no toll against scholars going to 
and from school.’’ But such a provision does not require a 
turnpike road company to allow them the use of the road 
free of toll when on the way to school they carry milk and 
vegetables to town. ‘‘If it were otherwise,’’ said the court, 
‘‘every farmer who desired to send his children to school could 
load his wagon with the products of his farm, place his children 
on it and a driver in charge, and thus haul all his products 
on the road free of charge. The statute means to exempt 
from the payment of tolls scholars going to and from school, 
not scholars who are engaged in carrying on a business over 
the road.’’é 
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A railroad has the right to establish a reduced rate for 
students under a fixed age.” Reduced street-car fare for 
pupils, moreover, may be required by a city ordinance,® and 
the same may be made a condition upon which a franchise is 
granted to a railway company by a city.® Since the accept- 
ance of such a franchise is a matter of contract on the part 
of the company, it cannot be heard to complain that its 
performance entails a loss upon it. Upon the acceptance of 
such a franchise a carrier may be mandamused by the city 
granting it to perform its duty!® and a pupil who is refused 
a ticket at the legal price may sue it for the damages that he 
has sustained thereby.1!. The company also may be fined for 
the violation of an ordinance requiring reduced fare tickets 
to be sold to pupils.” 


It is interesting to note that one who, by fraudulent repre- 
sentations as to his age and occupation, procures a student’s 
reduced fare ticket, does not while traveling upon it occupy 
the relation of passenger toward the carrier, but is a trespasser. 
He, therefore, cannot recover for injuries received while upon 
the train, unless they are received under circumstances which 
would entitle a trespasser to recover; and the utmost duty of 
a carrier to a trespasser is to abstain from doing him any 
wilful or reckless injury. 


It remains to consider who are within the statutes or 
ordinances requiring carriers to give reduced rates to ‘‘pupils”’ 
or ‘‘school children.’’ An agreement to provide transporta- 
tion at a reduced rate for pupils in attendance upon public 
schools, state normal schools, or any school in a designated 
place, does not apply to pupils attending a business institute 
or a college, although the word ‘‘school’’ is undoubtedly one 
of broad signification, and sometimes it may appear, by the 
connection in which it is used, to include higher institutions 
of learning as colleges or universities or institutions for the 
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teaching of trades, professions, or business. However, in 
construing the meaning of an ordinance requiring reduced rates 
for pupils, the negotiations between the company and the city 
council may be examined as throwing light on the subject. 
The construction that the parties themselves have placed upon 
the language also will be considered; and if the company for 
a time has given reduced rates to students of a business college 
it tends to show that they are embraced in the ordinance. 
‘“Pupils’’ is a word of much broader significance than ‘‘chil- 
dren;’’ where the latter is used, only young people in attend- 
ance upon institutions of a subordinate character are included. 
These considerations induced the Supreme Court of Virginia 
to hold that pupils of Smithdeal Business College and Rich- 
mond College alike were entitled to reduced fare under an 
ordinance giving it ‘‘to pupils presenting a certificate of enroll- 
ment in some school.’ Furthermore, a stipulation in a fran- 
chise to a street railway company that tickets for the use of 
school children shall be furnished at a reduced rate has been 
held to apply not only to children attending public schools, 
but also to children attending private schools maintained by — 
private benevolences for the benefit of the public.1¢ 


Liability of Pupils for Injuries to Others 


It is purposed here to consider the principal ways in which 
a pupil, although a minor, may incur liability for injuries to 
others. At the outset it should be noted that a parent, as 
such, is not liable for his child’s torts.17 Consequently nothing 
is gained financially by securing a judgment against a child 
for his torts, unless the child himself owns property out of 
which the judgment can be satisfied or it is expected that he 
will acquire such property before the judgment is barred by 
the statute of limitations. As a general rule an infant is 
responsible for his torts as any other person would be.!® But 


14 Murphy et al. v. Worcester 33 Okla. 755, 127 Pac. 1087. 
Consolidated St. Ry. Co., 199 Mass. 17 Hagerty v. Powers, 66 Cal. 
279, 85 N. E. 507. 368, 5 Pac. 622, 56 Am. Rep. 101; 

15 Northrop et al. v. City of Paul v. Hummell, 43 Mo. 119, 97 
Richmond, 105 Va. 335, 53 S. E. Am. Dec. 381; Smith v. Davenport, 
962; see notes, 11 L. R. A. N. S. 45 Kans. 428, 25 Pac. 851, 11 L. R. 
973; 16 L. R. A. N. S. 651. AS 429% 

16 Oklahoma Railway Co. v. St. 18 1 Cooley on Torts, 3rd ed., 177, 
Joseph’s Parochial School et al., 
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if he is very young his harmful acts may fall within the 
category of accident, rather than of tort.9 So, too, where 
malice or intention to injure is a necessary element of a tort, 
an infant too young to entertain the same cannot be held 
liable.2° And since an infant legally cannot appoint an agent, 
he is not liable for the want of fidelity, care, or skill of one.*4 
Infants are liable in tort for assault, battery, trespass, slander, 
libel, disseizin, fraud, and conversion of property.?? The 
command of his parents to commit a tort will not absolve him 
from liability,?? although it will render the parent also liable.*4 


When sued for an injury inflicted upon another pupil, a 
child may escape liability by showing that the injured party 
had licensed the act causing the injury or that the harm com- 
plained of was accidental. Whenever in the eyes of the law 
a person consents to an act that harms him, he cannot recover 
for it, since it is a maxim of the law that ‘‘no harm is done to 
_ the consenting party.’’ Persons taking part in lawful sport 
assent to the harsh treatment which they had good reason to be- 
lieve would be accorded them, but to nothing more than this. 
In such a case the following instruction to the jury has been 
sustained: ‘‘If there was no malice on the part of the defend- 
ant and no intent to do the plaintiff any bodily harm and if 
the parties were lawfully playing with one another by mutual 
consent and the act done by the defendant was no other than 
the plaintiff had good reason to believe would be in such play, 
the defendant is not liable.’’6 Thus, if a schoolboy should 
strike a schoolmate while engaged in the usual boyish sports 
on the play ground, the act would not be unlawful, and an 
action for assault and battery could not be maintained, unless 
it should be made to appear that the aggressor struck the blow 
through malice or wantonness, and with the unlawful inten- 
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tion of inflicting an injury. But if the blow was struck in the 
schoolhouse during a session of the school, the act would be 
in violation of the order and decorum of the school, and neces- 
sarily unlawful, and an action for assault and battery could 
be maintained without any proof of an unlawful intention on 
the part of the aggressor. In the first instance there existed 
an implied license by reason of the sport in which the boys 
were engaged, while in the latter case no license existed.?? 
One does not assent, however, to being made the victim of a 
college rush by becoming a student of the college, or a specta- 
tor of the rush.?8 


The plaintiff’s assent will not exonerate the defendant from 
tort liability, if the acts assented to are such as the law will 
not countenance. An assent to a form of initiation into a 
society or an expulsion therefrom, which subjects the victim 
to appreciable bodily harm for the mere pleasure of the parti- 
cipants, has been held invalid.” Since the law will not tolerate 
an agreement to break the peace, one may recover damages for 
injuries received in fighting, although he had agreed to combat 
his adversary.2° Minors are chargeable in trespass for having 
procured another to commit an assault and battery ;3! and an 
infant stakeholder of an illegal wager is liable in trover for 
a refusal to deliver back the stakes on demand.*” 


If an injury could not have been avoided by the use of the 
care required by law, it is accidental.2= The care required of 
a child is according to its maturity and capacity, and this is to 
be determined by the circumstances of the case. Unless 
a child has failed to take this care, he is not liable for uninten- 
tional injuries inflicted upon a playmate in lawful play. In . 
a recent Wisconsin case it appears that the defendant, a boy 
about ten years old, was playing tag during recess. Being 


272 R. C. L. p. 528; Vosburg v. Shep.) 233. 
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chased by another boy he ran around the schoolhouse and 
bumped into the plaintiff, a boy of about the same age, who 
was playing marbles, and by some mischance the plaintiff’s 
eyesight was destroyed. In sustaining a judgment of non-suit 
the court said: 


‘“‘The very purpose of the school yard is to allow oppor- 
tunity for children to play therein, and the more vigorous the 
exercise which they take during the brief recesses given them 
the better is the purpose of the school yard subserved. The 
venerable and exhilarating game of tag in its various forms 
must have been one of the primal games of the race, and it 
still oceupies an honored place among the sports of childhood. 
Usually harmless and free from danger to participants and 
bystanders, it seems not a sport to be discouraged or dep- 
recated, but rather to be encouraged on account of its whole- 
some activity and stirring of the blood. Certainly we should 
not wish to do anything which would seem to make it necessary 
for children to stand about the school yard with folded hands 
at recess for fear they might negligently brush against one of 
their fellows and become liable for heavy damages. 


‘‘Infants may be guilty of actionable negligence, and even 
though the defendant was engaged in a perfectly lawful 
occupation he may have conducted himself so negligently as to 
make himself liable for damages resulting from such negli- 
gence. Here, however, comes in the marked difference between 
the tests of negligence as applied to the act of an adult and 
the same act when committed by a child. The rule is that a 
child is required to exercise only that degree of care which 
the great mass of children of the same age ordinarily exercise 
under the same circumstances, taking into account the experi- 
ence, capacity, and understanding of the child. This was the 
measure of the defendant’s duty—no greater and no less. 


‘“Calling back to the mind for a moment the old school yard 
at recess, its shouts, its laughter, and its confusion, the sudden 
dash of boys here and there, the game of marbles in one place, 
hopscotch in another, and crack-the-whip in another, its boys 
darting here and there playing tag or prison goal and intent 
on catching or escaping from their fellows, can any man truth- 
fully say as he recalls the scene that the ten-year-old defend- 
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ant in the present case was doing anything more or less than 
healthy boys of his age have done from time immemorial and 
will continue to do as long as the race retains its activity and 
love of innocent sport? It seems to us that this question can 
receive but one answer, and that in the negative.’’® 


If an infant is engaged in doing an unlawful act, such as 
committing an assault and battery, the fact that an injury is 
inflicted accidentally upon a third party is no defense.® Thus, 
in an Indiana ease, it appears that the defendant, between 
thirteen and fourteen years of age, was playing in the street 
with some boys and in sport threw a piece of mortar at another 
boy, first telling him to run or he would hit him. The mortar 
hit a third boy in the eye, destroying the sight. In holding 
the defendant liable the court said: ‘‘There is no question of 
contributory negligence, or ‘mutual consent to engage in play 
of a dangerous character,’ in this case. The assault was rudely, 
purposely, and wilfully committed. The appellant notified the 
Haffner boys of his intention to commit the acts. He did not 
intend to inflict the injury, but he intended to do the wrongful 
act from which the injury resulted, and he is answerable for 
that result.’’87 


In many cases, however, it is not necessary to find that the 
act by which injury was inflicted accidentally upon a third 
person was illegal in itself, in order to hold the actor, because 
the evidence may warrant the inference that the act was negli- 
gently performed. Thus, in an early New York case, it 
appears that a boy twelve years of age threatened to shoot with 
an arrow one of his schoolfellows, who ran into the school- 
house and hid behind a fireboard in front of the fireplace. 
The defendant followed to the door and, saying, ‘‘See me 
shoot that basket,’’ discharged the arrow at a basket on the 
teacher’s desk near the fireplace. At that moment the plaintiff 
raised his head above the fireboard and the arrow struck him, 
putting out one of his eyes. In sustaining a verdict for the 
plaintiff, the court said: ‘‘It is not necessary for us to say 
whether the judge erred or not in his remark to the jury that, 
under the circumstances of the case, the act of the defendant 


35 Briese v. Maechtle, 146 Wis. 36 Note, 14 L. R. A. 227. 
89, 130 N. W. 898, Ann. Cas. 1912 37 Peterson v. Haffner, 59 Ind. 
Cu Gs 130, 26 Am. Rep. 81. 
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in shooting the arrow in the schoolroom, where there were a 
number of scholars, was not lawful; for if the act in itself was 
lawful and there was not proper care to guard against conse- 
quences injurious to others, the actor must be held responsible 
for such consequences.’ 


38 Bullock v. Babcock, 3 Wend. (N. Y.) 3891. 


CHAPTER III 
REASONABLENESS OF RULES AND REGULATIONS 
Introduction 


Perhaps upon no other subject is it so difficult to maintain 
liberal, impartial, and discriminating views as it is upon the 
matter of reasonable rules and regulations for the government 
of students. It is so easy to view these questions too much 
from the standpoint of one’s own interest. Just where to sepa- 
rate the jurisdiction of the school on the one side from the civil 
rights of the pupils and their parents on the other side is a 
difficult problem. A recognition of this fact should incite 
greater tact in avoiding the danger lines of school administra- 
tion. 

The question of the reasonableness of the rules and regu- 
lations established by school officers is one of law to be decided 
by the court. It is not an issue for the determination of the 
jury; neither is it a matter that can be settled by any of the 
school authorities,! although a presumption exists in favor of 
the reasonableness of a rule adopted by them under statutory 
authority.2, A provision of the statutes for an appeal to the 
county superintendent in such cases does not furnish an exclu- 
sive remedy; the complaining party is not limited to an appeal 
to the superintendent, but may also carry his case before the 
courts.® 


Appeal From School Authorities—Jurisdiction of Courts 


When a school board has made a decision, is it necessary 
for the aggrieved party to appeal his case through the series 
of school tribunals that the law may have created to the state 
superintendent, or may he take it directly to the courts? In 
case one has not availed himself of the privilege of taking his 
ease to a higher school tribunal, is the court on this account 


1 Fertich v. Michener, 111 Ind. 105 N. W. 686, 3 L. R. A. N. S. 496. 
472, 11 N. E. 605, 60 Am. Rep. 709. 3 Kinzer v. Toms, 129 Iowa 441, 
2 Kinzer v. Toms, 129 Iowa 441, 105 N. W. 686, 3 L. R. A. N.S. 496. 
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deprived of jurisdiction? Is the decision of the highest school 
tribunal final, if the statute says it is final? These questions 
raise some of the most perplexing problems in school law. 
Were there no statutes creating school tribunals with appeals 
from one to another, the courts unquestionably would have 
jurisdiction in all cases. 


A statute may say that the decision of the highest school 
tribunal is ‘‘final’’ or is ‘‘final as to all questions of law or 
fact.’’ It is clear that such a statute may be unconstitutional, 
so far as final determination of questions of law is concerned, 
because the constitution may vest all judicial power in 
certain enumerated courts, not mentioning the school tri- 
bunals.t Where there is no constitutional inhibition, such a 
statute is valid,® and the question of what it means is presented. 


‘‘A statute,’’ says the Court of Appeals of New York, 
‘‘which attempts to cut off the power of the courts to review 
the acts of administrative officers acting summarily or in- 
formally and not according to established legal procedure 
should not be enlarged or extended by construction beyond the 
fair import of its language. The courts ought not to extend 
its application to cases which were not within the purview 
of the legislature at the time of its enactment.’’® In 35 Cye. 
862 it is said that the Court of Appeals of Maryland has held 
such a statute valid;’? but in reality the court merely decided 
that such a statute conferred ‘‘visitorial powers’’ on the state 
board of education and added: ‘‘Of course, there may be 
occasions when it is proper and necessary to apply to the courts, 
where a purely legal question is involved.’’® In the latter 
case, commenting on the same statute, the court declared: 
‘‘We do not think it was the purpose of the legislature to with- 
draw the determination of purely legal questions from the 
courts and commit them to the board of education for decision.’’ 
It appears, therefore, that a statute saying that the decision of 
a school tribunal is ‘‘final’’ refers merely to questions of fact. 


4 People ex rel. Dist. No. 5 v. 6 People ex rel. Light v. Skinner, 
Vanhorn, 20 Colo. App. 215, 77 Pac. 159 N. Y. 162, 53 N. E. 806. 
978. 7 Underwood et al. v. Board of 


5 People ex rel. Light v. Skinner, County School Commissioners, 103 
159 N. Y. 162, 53 N. BE. 806; Under- Md. 181, 63 Atl. 221. 
wood et al. v. Board of County 8 Duer v. Dashiell, 91 Md. 660, 
School Commissioners, 103 Md. 47 Atl. 1040. 
181, 63 Atl. 221. 
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Its power has been termed quasi-judicial. ‘‘Athough the 
statute declares that the decision of the superintendent shall 
be ‘final’,’’ said the Supreme Court of Wisconsin, ‘‘his decisions 
may be reviewed by this court by writ of certiorari.’9 It 
refuses, however, to review mere questions of fact, when there 
is any contention as to the proofs. 

What is the effect of the decision of an intermediate school 
tribunal, when the matter is taken into court? The true rule 
seems to be that, when acting within the scope of its powers, 
its determination of a question of fact is conclusive! When 
passing upon matters of discretion confided to it by the law 
its Judgment also is conclusive, unless it is an abuse of discre- 
tion, is unreasonable, or is a violation of law. If it exceeds 
the bounds of its legal authority and in so doing injuriously 
affects the interests of a citizen, it may be restrained by 
injunction.8 | 

The conclusiveness of the determination by a school tribunal 
of a question of fact which the law empowers it to settle is 
shown by several Iowa decisions. In one case a local board, 
in an action for damages by a teacher for wrongful dismissal, 
endeavored to impeach the county superintendent’s decision 
that the dismissal was irregular. This was not allowed. The 
decision of the county superintendent was held conclusive, the 
court saying: ‘‘The intention of the legislature was to provide 
a speedy and inexpensive mode for the determination of such 
questions.’"4 On application for mandamus to compel a local 
board to maintain a school at a certain place, it was held that 
the decision of the superintendent of public instruction, deter- 
mining whether a sub-district did or did not raise a certain 
Gallitzin, ete. 164 Pa. 629, 30 
Atl. 482, 26 L. R. A. 203; Wilson v. 
Board of Education of Chicago,~ 
238 Ill. 464, 84 N. E. 697, 15 L. R. 
A. N. S. 1136; State v. Webber, 108 
Ind. 31, 58 Am. Rep. 30; State v. 
Board of Education, 63 Wis. 234, 
53 Am. Rep. 282; State ex rel. 
Marrs v. Abshier (Tex. App.), 263 
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1014; dcecord, State ex rel. More- 
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Dist. No. 1, 65 Iowa 209, 21 N. W. 
567. 
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sum for a schoolhouse and other questions of fact, were final 
and not reviewable. On application for mandamus to be 
reinstated in school as a free pupil, where the board had found 
that the petitioner was a non-resident, a demurrer was sus- 
tained, the court saying that it had no jurisdiction, ‘‘for the 
residence of plaintiff was a question of fact depending for its 
solution upon conditions to be ascertained and determined by 
the board.’’!6 

Touching the limitations on the conclusive character of the 
findings of school tribunals, the above court observed: ‘‘There 
are many cases where, it being made to appear that the board 
has exceeded its jurisdiction, or has acted in disregard of the 
duty enjoined upon it by law, it may be required by mandamus 
to retrace its steps and to proceed thereafter in accordance 
with law.’’!” Reiterating this position, a later Iowa case 
declared: ‘‘The courts are not excluded from considering the 
question whether the board was acting within the scope of 
its powers. The party is not limited to an appeal 
to the county superintendent.’"!8 In 1918, in restraining the 
use of school money for the support of a sectarian school, the 
court gave careful expression to the extent of its jurisdiction, 
as follows: ‘‘The rule is thoroughly well settled that, while 
the discretion granted by statute to the board of directors can 
be reviewed only by appeal to the county superintendent, yet, 
where the board acts without jurisdiction, or has exceeded its 
powers, and by some act in an official capacity has done or 
attempted to do that which it has not a right to do, the courts 
have jurisdiction to set aside the unauthorized act.’’!9 

It is thus apparent that there is little real restriction on the 
right of a party aggrieved by a decision of a school tribunal 
to take his case into the courts, disregarding his supplementary 
remedy of appeal to a higher school tribunal. The courts 
immediately will take jurisdiction wherever a school board or 
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tribunal has exceeded its jurisdiction or its powers, disregarded 
the law, abused its discretion, or acted unreasonably. The 
reasonableness of school regulations is a question of law for 
the courts.° One deprived of his diploma by an unreasonable 
rule is not obligated to apply to the county and state superin- 
tendents for ‘redress before applying to the court for a 
mandamus.*! Neither is one obliged to make such appeal 
before instituting suit for damages inflicted by the enforce- 
ment of an unreasonable rule.”2 

It has been held, however, that where the legislature has 
created a series of tribunals within the school officials with 
powers to settle disputes arising in school matters and giving 
appellate jurisdiction within such tribunals to the state super- 
intendent, his decision thereon has the conclusive quality of a 
judgment pronounced in a legally created court of limited 
jurisdiction acting within the bounds of its authority, and 
accordingly upon its merits is not reviewable.# 

In the above case the state superintendent decided that the 
discharge of a teacher was without just cause, passing upon 
three points: Her contract with the local board, her conduct 
under it, and the effect of her certificate. The local board did 
not carry the case to the state board of education. On applica- 
tion by the teacher for a writ of mandamus to compel the local 
board to pay her salary, the Supreme Court of New Jersey 
held that the board could not raise any of the questions passed 
upon by the state superintendent. ‘‘For present purposes,’’ 
said the court, ‘‘it is entirely unimportant whether the decision 
of the state superintendent was warranted by the facts before 
him, or whether it was grossly erroneous, inasmuch as he had 
indubitable jurisdiction over the parties and the subject 
matter. If the right of the special tribunal to pass 
on the matter in controversy between the parties be estab- 
lished, its determinations are conclusive upon the parties until 
reversed by some appellate court.’’ 
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In the above case there is no direct showing that the super- 
intendent passed upon questions of law, abused his discretion, 
or acted unreasonably or maliciously. The court expressly 
states that the superintendent must be shown to have had 
jurisdiction. The holding may well be correct; but if, correctly 
eonstrued, the opinion is authority for the proposition that the 
decision of a question of law by a school tribunal, not expressly 
given final jurisdiction in eases of law, cannot be inquired into 
by the courts, it is contrary to the general current of authority. 


Reasonable and Unreasonable Rules Distinguished 


A sharp distinction must be drawn between reasonable and 
unreasonable regulations in considering the legal responsibility 
of the teacher who punishes to enforce them. A reasonable 
regulation is legal, and in punishing to enforce it the teacher 
ineurs legal responsibility only where the punishment is exces- 
sive or the motive prompting it is wanton, malicious, revenge- 
ful, or otherwise improper. An unreasonable regulation is 
illegal; it is altogether outside of the jurisdiction of the teacher 
to make or to enforce; consequently any punishment inflicted 
to enforce it is illegal, being an invasion of the pupil’s rights. 
It renders the teacher liable in damages to the injured pupil,”# 
and often, as in cases of assault and battery and false imprison- 
ment, it renders the teacher criminally liable to the state.% 
To render him eriminally liable the jury must be convinced of 
the truth of the charge against him ‘“‘beyond a reasonable 
doubt,’’ but his civil lability is established sufficiently by a 
*“preponderance of the evidence.’ It should not be over- 
looked in passing that where the rule or regulation is unreason- 
able, the direction of a superior officer to enforce it does not 
exonerate the teacher doing so; both superior officer and 
teacher alike are hable in such a ease to the injured child.** 


It may seem that the law has been unduly and inconsistently 
harsh upon the teacher, who, in good faith, punishes his pupils 
in the enforcement of an unreasonable rule. Let us see. In 


24 Rulison v. Post, 79 Ill. 567; Morrow v. Wood, 35 Wis. 59; 17 
Williams v. Smith, 192 Ala. 323, 68 Am. Rep. 471; State v. Mizner, 50 
So. 323. Iowa 145, 32 Am. Rep. 128. 

23 State v. Vanderbilt, 116 Ind. 26 4 Wigmore on Evidence, §$§ 
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the enforcement of a valid regulation the teacher honestly may 
inflict corporal punishment, believing it to be moderate and 
commensurate with the pupil’s offense. Yet if the jury should 
decide that the punishment was excessive or malicious, the 
teacher would be guilty of assault and battery.28 Is the 
amercement of damages any greater hardship for the teacher 
who honestly oversteps the line of reasonableness in the 
eause for which punishment is inflicted than it is a hardship 
for the teacher who honestly oversteps the line of moderation 
in the degree of punishment that is imposed? It is certainly 
reasonable to say, as the law does, that pupils are not subject 
to unreasonable rules or excessive or malicious punishment. 
The pupil, like every other member of the community, has legal 
rights that may be invaded honestly and ignorantly. When a 
legal right of a pupil is infringed by the teacher the court 
must vindicate the wrong complained of; the good faith and 
honesty of the teacher cannot destroy the pupil’s cause of 
action, but it is allowed to reduce the damages. In such cases 
the recovery is confined strictly to compensatory damages; 
consequently in many cases a nominal sum only can be 
recovered.”9 

The writer has discovered expressions, especially in the 
older decisions, from which it may be inferred that the good 
faith of the teacher who enforces an unreasonable regulation 
is a perfect defense. In these cases, however, this question 
was not before the courts for their determination. The legal 
doctrine stated by the writer in reference to the teacher’s 
responsibility for the enforcement of unreasonable rules has 
been announced by the courts, when called upon to pass directly 
upon the subject. 


Authority to Make Rules and Regulations 


It is obvious that however reasonable a rule or regulation 
per se may be, it can have no validity unless promulgated by 


28 Smith v. State, ... Tex. Crim. 30 Williams v. Smith, 192 Ala. 
App. ..-., 20 S. W. 360; State v. 323, 68 So. 323; Rulison v. Post, 79 
Mizner, 45 Iowa 248, 24 Am. Rep. Ill. 567; State v. Vanderbilt, 116 
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an officer or board having legal authority to make it. It thus 
becomes necessary at the outset to determine what authority 
to make rules is possessed by the various school authorities. 
No general answer can be given, because it often depends upon 
the statutes of the several states. Moreover, officials having 
authority to make rules may entrust the exercise of this power 
to subordinates. On the other hand, school authorities often 
are empowered to make various rules that will be valid, unless 
inconsistent with existing or later rules promulgated by higher 
officials. Consequently it is necessary to ascertain whether the 
rule of a given official is inconsistent with a rule of a higher 
official ; for to the extent of such inconsistency it is necessarily 
void. 


Thus, to illustrate, a teacher in a public school may make a 
reasonable rule respecting the conduct of pupils. But it may 
be overruled by another rule promulgated by the principal. 
The rule of the principal in turn may be negatived by the 
school board; and it may be, in certain cases, that the county 
superintendent or the state superintendent is empowered by 
law to make rules binding on all county or state officials, as 
the case may be. The legislature may entirely wipe out a 
rule of a school board.*4 


The right of the teacher to formulate reasonable rules and 
regulations for the government of the school has been excel- 
lently expressed by Mr. Justice Lyon, as follows: ‘‘ While the 
principal or teacher in charge of a public school is subordinate 
to the school board or board of education of his district or 
city, and must enforce rules and regulations adopted by the 
board for the government of the school and execute all its 
lawful orders in its behalf, he does not derive all his power 
and authority in the school and over his pupils from the 
affirmative action of the board. He stands for the time being 
in loco parentis to his pupils, and, because of that relation, 
must necessarily exercise authority over them in many things 
concerning which the board may have remained silent. In 
the school, as in the family, there exists on the part of the 
pupils the obligation of obedience to lawful commands, sub- 
ordination, civil deportment, respect for the rights of other 


31 State ex rel. Brown v. Board S. W. 973. 
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pupils, and fidelity to duty. These obligations are inherent 
in any proper school system, and constitute, so to speak, the 
common law of the school. Every pupil is presumed to know 
this law, and is subject to it, whether it has or has not been 
re-enacted by the district board in the form of written rules 
and regulations. Indeed, it would seem impossible to frame 
rules which would cover all cases of insubordination and all 
acts of vicious tendency which the teacher is likely to encounter 
daily and hourly. 


‘“The teacher is responsible for the discipline of his school, 
and for the progress, conduct, and deportment of his pupils. 
It is his imperative duty to maintain good order, and to require 
of his pupils a faithful performance of their duties. If he 
fails to do so, he is unfit for his position. To enable him to 
discharge his duties effectually, he must necessarily have the 
power to enforce prompt obedience to his lawful commands. 
For this reason, the law gives him the power, in proper cases, 
to inflict corporal punishment upon refractory pupils. But 
there are cases of misconduct for which such punishment is an 
inadequate remedy. If the offender is incorrigible, suspension 
or expulsion is the only adequate remedy. In general, no 
doubt, the teacher should report a case of that kind to the 
proper board for its action in the first instance, if no delay will 
necessarily result from that course prejudicial to the best 
interests of the school. But the conduct of the recusant pupil 
may be such that his presence in the school for a day or an 
hour may be disastrous to the discipline of the school and even 
to the morals of the other pupils. In such a ease, it seems 
absolutely essential to the welfare of the school that the teacher 
should have the power to suspend the offender at once from 
the privileges of the school; and he must necessarily decide 
for himself whether the case requires that remedy. If he 
suspends the pupil, he should promptly report his action and 
his reasons therefor to the proper board. It will seldom be 
necessary for the teacher in charge of the district school to 
exercise this power, because usually he can communicate 
easily with the district board, and obtain the direction and 
order of the board in the matter. But where the government 
of a public school is vested in a board of education, with a 
more numerous membership than district boards, and which 
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holds stated meetings for the transaction of business, the 
facilities for speedy communication with the board may be 
greatly decreased, and more time must usually elapse before 
the board can act upon the complaint of the teacher. In those 
schools, the occasions which require the action of the teacher 
in the first instance will occur more frequently than in the 
district schools. We conclude, therefore, that the teacher has, 
in a proper case, the inherent power to suspend a pupil from 
the privileges of his school, unless he has been deprived of the 
power by the affirmative action of the board.’’®? 


Generally the school board by statute has the general 
charge and superintendence of the public schools with power to 
adopt appropriate and reasonable rules and regulations for 
the discipline and management of such schools.** But a board 
of school directors can exercise no other powers than those 
expressly granted or necessarily implied.24 A rule adopted by 
school trustees requiring a superintendent of city schools to 
see that the best methods of instruction were adopted, neces- 
sarily conferred upon him authority, if authority had otherwise 
been wanting, to order and promulgate such additional rules 
as the best interests of the schools might seem to require.®® 
A county superintendent is a public officer, whose powers and 
duties are derived entirely from statutory provisions, and he 
can exercise only such powers as are specially granted, or are 
incidentally necessary to carry the same into effect.26 Although 
no express authority is given by statute to a state school 
official to establish regulations as to the management of public 
schools, yet he has the implied power to make such regulations 
as are reasonable and in accord with the general public policy 
of the state.7 
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Remedies for Unreasonable Rules and Punishments 


Upon the application of an interested pupil®8 or of his 
parent®® a court, according to some authorities, may by injunc- 
tion restrain a teacher or a school board from enforcing an 
unreasonable rule or regulation, or the court may by the writ 
of quo warranto oust an incorporated school from the power 
to enforce such rules and regulations.40 Whenever a student 
is denied admission to a public school, or is expelled therefrom, 
because of his refusal to comply with unreasonable rules and 
regulations, he may by mandamus compel the school authorities 
to admit him.*! Under such circumstances the parent also* 
or the foster parent*® may bring mandamus to compel the 
proper officer to admit his child to school; but where his child 
is not subject to the operation of any illegal rules, he has no 
standing before the court.44 Where nothing is sought but the 
enforcement of a legal duty, it has been held that the proper 
remedy is mandamus and not injunction to restrain the enforce- 
ment of an illegal requirement. The writ of mandamus, 
however, will be denied where the right to admission is not 
clearly established,*® where expulsion or refusal of admission 
has been made in the proper exercise of discretionary powers 
vested in the school authorities,*7 where the issuance of the 
writ would be useless and of no substantial benefit to the peti- 
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tioner,48 or where in disputed questions of fact there is an 
adequate remedy by an appeal to higher school authorities.” 

What are the legal consequences to himself when the teacher 
falls short of his legal duty to enforce reasonable rules only 
in a reasonable manner only? Should a teacher expel a pupil 
in the enforcement of an unreasonable rule or regulation, the 
pupil always can invoke the aid of the courts to compel his 
readmission to school privileges.*° If a pupil is expelled in 
the enforcement of an unreasonable rule or regulation it is an 
illegal expulsion, and the law is, ‘‘where a pupil is illegally 
expelled, both the teacher who expelled him and the members 
of the school board who wrongfully order or advise it are 
liable to such pupil for damages.’’! If a pupil is chastised in 
the enforcement of an unreasonable rule or regulation, the 
teacher inflicting the punishment is guilty of an assault and 
battery and is responsible therefor both criminally and civilly.” 

It follows from the principle of the above cases that if a 
pupil is detained by the teacher in the enforcement of an 
unreasonable rule or regulation, the teacher is guilty of false 
imprisonment and is responsible therefor both criminally and 
civilly. It is true that the Indiana Supreme Court, speaking 
of the detention of pupils after school, has said: ‘‘However 
mistaken a teacher may be as to the justice or propriety of 
imposing such a penalty at any particular time, it has none of 
the elements of false imprisonment about it, unless imposed 
from wanton, willful, or malicious motives. In the absence 
of such motives such a mistake amounts only to an error of 
judgment in an attempt to enforce discipline in the school, for 
which, as has been stated, an action will not lie.’’ 


In laying down this proposition, however, the Indiana court 
was considering a regulation evidently assumed to be reason- 
able and proper. Only to such cases can the proposition con- 
sistenitly be apphed. If the honest infliction of reasonable 
corporal punishment for the infraction of an unreasonable rule 


48 Cristman v. Peck et al., 90 Ill. ft 35) Cyc, 11/432 
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be assault and battery, the honest detention of a pupil for the 
Same reason must be false imprisonment: in each case the 
illegality arises from the same cause—the unreasonableness 
of the rule enforced. 


Measure of Damages 


Having noticed the legal responsibility of the teacher who 
enforces an unreasonable rule or regulation, it will be well now 
to consider briefly the measure of the damages that may be 
collected from him. In any particular case the actual amount 
of damages is fixed by the jury under instructions from the 
court, who indicates the general principles that the jury must 
follow. Following the same instructions different juries, of 
course, may validly fix different sums as compensation for 
similar injuries. Only the general principles of the law given 
them by the court can be considered here. 

It should be noted at the outset that if a teacher wantonly, 
maliciously, or with bad motive otherwise, should inflict punish- 
ment of any nature upon a pupil, the jury in its discretion is 
allowed in most states to impose punitive damages, or ‘‘smart 
money,’’ upon the defendant by way of punishment.* 

What is the measure of damages in case a teacher unlaw- 
fully expels a pupil? While some of the older cases denied 
any right of action whatever® this appears clearly erroneous.® 
It is ordinarily said, however, that in such cases the parent 
cannot maintain an action for his child’s wrongful expulsion.” 
Nevertheless, no case has been found in which the parent 
expressly sued for the expenses incurred directly on account 
of his child’s illegal expulsion; for example, for money paid 
out to send the child away to school in cases where the parent 
was justified in doing this; and in principle such expenses can 
be recovered by the parent.8 It has been properly decided that 
a pupil cannot recover the cost of board and tuition paid by 
him in attending another school after his expulsion, unless 
it is paid out of his own property or funds; but he may recover 
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for injury to his feelings or his standing in the community 
because of such expulsion.? 


What is the measure of damage recoverable if the teacher, 
although acting in good faith, is technically guilty of an assault 
and battery upon his pupil? Where actual damage is sustained 
on account of the illegal chastisement, the pupil may recover 
as much as his proof shows he has suffered. His items of 
damage will embrace physical injury and consequent pain and 
suffering, impaired physical or mental powers, mutilation or 

‘disfigurement, mental anguish, and also medical or like 
expenses if borne by the child’s estate. Even if no appre- 
ciable injury result from the wrongful punishment, the pupil 
at least is entitled to recover nominal damages. 


What damages may a pupil recover against a teacher who 
has falsely imprisoned him? He is entitled at least to compen- 
sation for injury to the feelings by way of humiliation, indig- 
nity or disgrace; for injury to the person and physical 
suffering; and for injury to character and reputation.!2 In 
ordinary cases, of course, a pupil illegally detained only a 
short time after school by a teacher acting in good faith could 
recover little more than nominal damages. But as the child’s 
time belongs to his parent, it follows that the parent also could 
recover at least nominal damages for the loss of the services, 
if any, that the child would have rendered him during the 
period of illegal detention.2 Why should any one, in such 
cases, desire to resort to law to recover merely nominal 
damages? For two principal reasons: a verdict for nominal 
damages establishes the legal correctness of the contention of 
the pupil and his parents; it also saddles upon the unsuccessful 
teacher. the costs of the suit. 


Compulsory English Compositions 
A requirement that all pupils taking grammar in a common 
school write compositions, although not mentioned by the 
statute among the subjects to be taught, is reasonable and 
proper, and a pupil may be expelled for persistently refusing 


9 Morrison v. City of Lawrence, 12 19 Cyc. 368. 
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to comply with the rule.4 The reason given by Chief Justice 
Redfield for this decision is that English composition is an 
allowable mode of teaching at least a majority of the pre- 
seribed studies.15 


Participation in Commencement Exercises 


The Supreme Court of Kentucky has decided!® that a rule 
is reasonable and proper, which requires students of a graded 
common school to take part in its annual commencement 
exercises on the request of their teacher. The court said that, 
although the student could ask to be excused from taking the 
part assigned and could give his reasons for his request, if the 
principal regarded his reasons insufficient, it was the student’s 
duty to obey; his refusal to do so constituted disobedience, and 
his continued disobedience and refusal of offers permitting his 
return to school on taking another part constituted insubordi- 
nation, and was good cause for suspension. It also was 
observed that the curriculum included elocution, and that 
taking part in the commencement exercises was training in this 
subject and in accordance with a long-established custom of 
which the student had full knowledge. 


Compulsory Wearing of Caps and Gowns 


It is submitted that the decision upholding the reasonable- 
ness of compulsory participation in commencement exercises!” 
goes to the limit of the law, and that the compulsory wearing 
of caps and gowns by graduates at commencement exercises 
should not be sustained. Such a requirement cannot be 
approved for its educational value, and it would seem to have 
less relation to mental development than manual labor, which 
cannot be compelled.18 While it has been held that school 
authorities may prescribe a uniform and require it to be worn 
by students, who are not directly subject to parental control,’ 
such holding is not fully applicable to the wearing of caps and 


14 Guernsey v. Pitkin, 32 Vt. 224, 18 State ex rel. Bowe v. Board of 
76 Am. Dec. 171. Education, 63 Wis. 234, 23 N. W. 
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gowns by graduates, because they are not strictly students 
pursuing a course of study under the direction of the school. 


The Supreme Court of Iowa has held that an order depriv- 
ing a pupil of his diploma for refusal to wear a cap and gown 
at the graduating exercises is unreasonable. True, in this case 
it was claimed that the caps and gowns were nauseating from 
fumigation and also might be carriers of disease; but the 
opinion condemns the withholding of a diploma from a student 
who refuses to wear a cap and gown, whether his refusal be 
excusable or not. Said the court: ‘‘It may be that the school 
authorities could have properly refused to permit any of the 
class who refused, without sufficient reasons, to comply with 
the requirement, to take part in the honors of the public 
graduating exercises. Possibly, if the danger from disease by 
the use of the caps and gowns was real, this would be an 
excuse. It appears that none of the graduates wore their caps 
and but three wore the gowns, and that such three received 
their diplomas. It is not shown that plaintiff was willing to 
do this much. 

‘“‘The public ceremonial is not a graduation, and is not 
what entitles a student to a certificate or diploma, but it is the 
completion of the prescribed course which entitles one to a 
diploma. The diploma is simply the evidence that this has 
been done, and evidence of graduation. In the instant case, 
the plaintiff had complied with all rules and regulations and 
completed the full four-year course, and passed all examina- 
tions required. The only reason for the attempt to deprive 
her, in a considerable measure, of the benefit of her four years’ 
study, was her failure, under the circumstances given, to wear 
the cap and gown. This demand was subsequent to her having 
completed the four-year course, passed the examinations, and 
complied with all rules, except the one stated. The penalty 
is harsh and unreasonable and the action of the defendants 
arbitrary.’’2° 

In a later appeal the court said: ‘‘Such a rule may be 
justified in some instances from the viewpoint of economy, but 
from a legal viewpoint the board might as well attempt to 
direct the wearing of overalls by the boys and calico dresses 
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by the girls. The enforcement of such a rule is purely 
arbitrary. . . . We are not questioning the propriety of 
wearing caps and gowns. It is a custom we approve. The 
board may deny the right of a graduate to participate in the 
public ceremony of graduation unless a cap and gown is 
worn.’”! This opinion may be harmonized with the foregoing 
opinion of the Kentucky court?’ by saying that refusal to 
comply with a reasonable requirement is insubordination, but 
refusal to comply with an unreasonable requirement is not. 


Personal Appearance—Cosmetics 


An Arkansas school board adopted the following rule: ‘‘The 
wearing of transparent hosiery, low-necked dresses, or any 
style of clothing tending toward immodesty in dress, or the 
use of face paint or cosmetics, is prohibited.’’ A girl seventeen 
years of age was excluded from the school because she put 
taleum powder on her face. Upon mandamus for admission 
the Circuit Court held that this rule was arbitrary and unrea- 
sonable. In 1923 the Supreme Court of Arkansas passed upon 
this decision, and three of its five members decided that the 
rule was reasonable. 


The appeal should have been dismissed without a decision 
on the merits, because the rule complained of had been 
rescinded by the board and the case was moot.2> After observ- 
ing that courts will not interfere with the discretion of school 
authorities unless they unreasonably exercise the same, that 
courts have more important functions to perform than hearing 
the complaints of disaffected pupils, and that the schoolroom is 
an appropriate place to teach respect for constituted authority, 
the court concludes: ‘‘It is proper for us to consider whether 
the rule involves any element of oppression or humiliation to 
the pupil, and what consumption of time or expenditure of 
money is required to comply with it. It does not appear un- 
reasonable in any of these respects. Upon the contrary, we 
have a rule which imposes no affirmative duty, and no showing 
was made, or attempted, that the talcum powder possessed any 
medicinal properties, or was used otherwise than as a cosmetic. 
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‘“We are unwilling to say, as a matter of law, that a local 
condition might not exist which would make a rule of this 
character desirable in aid of the discipline of the school, and 
we therefore decline to annul it, for we will not annul a rule 
of this kind unless a valid reason for doing so is made to appear; 
whereas, to uphold it, we are not required to find a valid 
reason for its promulgation.’’*4 


It is submitted that this decision of a majority of the court 
is not in harmony with analogous decisions, and that the 
following dissenting opinion by Judge Hart is preferable and 
the view that ultimately will prevail: ‘‘Miss Pearl Pugsley 
was eighteen years old on the 15th of August, 1922. I think 
that a rule forbidding a girl pupil of her age from putting 
taleum powder on her face is so far unreasonable and beyond 
the exercise of discretion that the court should say that the 
board of directors acted without authority in making and 
enforcing it. ‘Useless laws diminish the authority of neces- 
sary ones.’ The tone of the majority opinion exemplifies the 
wisdom of this old proverb.’’ 


Modern Language in the Common Schools 


Under the provisions of the school law allowing instruction 
in ‘‘such other branches including vocal musie and drawing’”’ 
as may be prescribed by the directors or voters, any modern 
language may be taught. It was argued that this was a mis- 
use of money designed under the law to provide a ‘‘common 
school eduecation’’ only; but in Illinois a regulation of the 
directors authorizing instruction in modern language was held 
reasonable and lawful.*° A similar doctrine has been an- 
nounced, also, in Michigan.*® It is within the discretion of the 
directors to determine whether all subjects, including music, 
shall be taught by a single teacher or to provide that music 
shall be taught by another teacher, provided such other 
possesses the qualifications and authority required by the 
school laws.2* 
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Prohibition of Instruction in Foreign Languages 


The mooted question whether a state may prohibit the 
teaching in school of any other than the English language has 
been settled in the negative by the Supreme Court of the 
United States. In several of the states, e. g., Iowa, Nebraska, 
and Ohio, such prohibition had been upheld.28 The Supreme 
Court of Nebraska asserted such a statute ‘‘was intended not 
only to require that the education of all children be conducted 
in the English language, but that, until they had grown into 
that language, and until it had become a part of them, they 
should not in the schools be taught any other language. The 
obvious purpose of this statute was that the English language 
should be and become the mother tongue of all children reared 
in this state. The enactment of such a statute comes reason- 
ably within the police power of the state.’’29 


Refusing to concur in this view, Justice McReynolds, speak- 
ing for the United States Supreme Court, said: ‘‘Evidently 
the legislature has attempted materially to interfere with the 
ealling of modern language teachers, with the opportunities 
of pupils to acquire knowledge, and with the power of parents 
to control the education of their own. 


““That the state may do much, go very far, indeed, in order 
to improve the quality of its citizens, physically, mentally, and 
morally, is clear; but the individual has certain fundamental 
rights which must be respected. The protection of the Consti- 
tution extends to all,—to those who speak other languages as 
well as to those born with English on the tongue. Perhaps it 
would be highly advantageous if all had ready understanding 
of our ordinary speech, but this cannot be coerced by methods 
which conflict with the Constitution,—a desirable end cannot 
be promoted by prohibited means. 

‘‘The desire of the legislature to foster a homogenous people 
with American ideals, prepared readily to understand current 
discussions of civic matters, is easy to appreciate. Unfortu- 
nate experiences during the late war, and aversion toward 
every characteristic of truculent adversaries, were certainly 
enough to quicken that aspiration. But the means adopted, 
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102 Ohio 474, 182 N. E. 20. note, 29 107 Neb. 657, 187 N. W. 100. 
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we think, exceed the limitations upon the power of the state, 
and conflict with rights assured to plaintiff in error. The 
interference is plain enough, and no adequate reason therefor 
in time of peace and domestic tranquility has been shown. 


‘““The power of the state to compel attendance at some 
school and to make reasonable regulations for all schools, 
including a requirement that they shall give instructions in 
English, is not questioned. Nor has challenge been made of 
the state’s power to prescribe a curriculum for institutions 
which it supports. Those matters are not within the present 
controversy. Our concern is with the prohibition approved 
by the supreme court. Adams v. Tanner®® pointed out that 
mere abuse incident to an occupation ordinarily useful is not 
enough to justify its abolition, although regulation may be 
entirely proper. No emergency has arisen which renders 
knowledge by a child of some language other than English so 
clearly harmful as to justify its inhibition, with the consequent 
infringement of rights long freely enjoyed. We are con- 
strained to conclude that the statute as applied is arbitrary, 
and without reasonable relation to any end within the 
competency of the state. 


‘‘As the statute undertakes to interfere only with teaching 
which involves a modern language, leaving complete freedom 
as to other matters, there seems no adequate foundation for 
the suggestion that the purpose was to protect the child’s 
health by limiting his mental activities. It is well known that 
proficiency in a foreign language seldom comes to one not 
instructed at an early age, and experience shows that this is 
not injurious to the health, morals, or understanding of the 
ordinary child.’’31 


Dancing as Part of the Curriculum 


The trustees of the Fruitridge School, California, under the 
supposed authority of a statute providing for physical training 
in the public schools, inaugurated dancing exercises and 
required all students to take part therein. Among the dances 
taught were Ace of Diamonds, Minuet, Norwegian Mountain 


30 Adams v. .Tanner, 244 U. S. 262 U. S. 390, 67 U. S. (L. ed.) 
594, 61 U.S: Ga, ed:) 1342) 1042. 
31 Meyer v. State of Nebraska, 
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March, and Children’s Polka, or what was formerly known as 
the Quadrille. In the formation of some of these dances girls 
had boys as partners, and the dancing was performed in 
couples, their arms clasped around or about the shoulders of 
each other. In such dancing the children were taught the 
waltz step, the polka step, the two-step, and what is equal to 
the fox-trot, and were prepared to participate on the regular 
dance floor, in up-to-date dancing. 


At the direction of their parents two students asked to be 
excused from joining in said dancing on the grounds that such 
exercise was offensive to the conscientious scruples and con- 
trary to the religious beliefs and principles of themselves and 
their parents. Excuse was refused; the students refused to 
dance; they were expelled by the trustees; and suit was started 
for their reinstatement. 

‘‘The question which we are here called upon to decide,’’ 
said the District Court of Appeal in a decision approved by 
the Supreme Court, ‘‘is not whether it is within the scope of 
the legal power of the school authorities to include within the 
course of physical education carried on in the public schools 
the character of dancing mentioned in the complaint. Indeed, 
we will not subscribe to the proposition that such dancing may 
not properly be imbraced within the curriculum of that branch 
of the public school service. The question here, however, is 
whether the children of persons conscientiously opposed, from 
religious convictions or otherwise, to dancing in any form, 
may be compelled, on pain of expulsion from school, to parti- 
cipate in the dancing exercises as they are practiced in the 
school of which respondents are trustees.’’ 


The court’s answer was in the negative. A school board’s 
determination that a practice is not violative of constitutional 
rights is not conclusive. One need not be affiliated with any 
religious organization to enforce his constitutional right to 
worship according to the dictates of his own conscience. In- 
deed, one need not have any religious beliefs, but may question 
the propriety of compulsory instruction in dancing as tending 
to distraction from studies and degradation of moral standards. 
It is a question of liberty of conscience upon a subject upon 
which people have the natural and the constitutional right to 
put into practice divergent opinions. It is as unreasonable to 
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compel dancing in the public schools as a means of promoting 
bodily grace and vigor as it would be to compel card playing 
as a mental exercise. Because pupils may be expelled for 
refusing to salute the flag, it does not follow that they may 
be expelled for refusing to dance. The expulsion invaded the 
right of parents to control and educate their children in ways 
not offensive to morals or injurious to society.%? 


Compulsory Manual Labor 


A regulation that each scholar, when returning to school 
after recess, shall bring into the schoolroom a stick of wood 
for the fire is not ‘‘needful’’ for the government, good order, 
and efficiency of the schools, and a scholar cannot be suspended 
for a refusal to comply with it. In strongly condemning this 
rule, Chief Justice Cole adopted the following argument: ‘‘Our 
public schools are organized and maintained for the education 
and improvement of children in learning. Any rule or regula- 
tion which has for its object anything outside of the instruction 
of the pupil—the order requisite for instruction—is beyond 
the province of the board of education to adopt. The require- 
ment that school children should bring up wood, when not 
by way of punishment or discipline for misconduct, has nothing 
to do with the education of the child. It is nothing but manual 
labor, pure and simple, and has no relation to mental develop- 
ment. If a child can be compelled to bring up wood, he can 
be made to saw and split it before it is brought up; he can be 
compelled to bring it to the school-yard and throw it in the 
basement; he can be made to clear the sidewalk of snow, wash 
the windows, or do any other menial work about the school- 
house and ground. We therefore think the rule or regulation 
requiring the pupil to bring up wood for use in the schoolroom 
was one which the board had no right to make and enforcee.’’®3 


Compulsory Renting of Schoolbooks 


The school authorities of Americus, Georgia, refused to 
admit pupils to school unless they paid certain rental charges 
for books. These pupils already had been supplied with books 


382 Hardwick v. Board of Trus- 33 State ex rel. Bowe y. Board of 
tees, etc., 54 Cal. App. 696, 205 Pac. Education, 63 Wis. 234, 23 N. W. 
49. 102. 
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by their parents. Without express authority, school officials 
have no power to purchase and rent books. Here, however, 
they had express authority to buy them; and it was further 
provided that ‘‘they may rent the same to the pupils at such 
fees as they may deem just and proper . . . and make 
all proper rules to insure the payment of said fees.’’ It was 
held that, properly construed, the statute authorized the school 
board to rent, but did not authorize it to compel the pupils to 
rent. Pupils supplied with books were entitled to attend school 
without the payment of rental charges and were admitted on 
mandamus. Whether the statute would have been constitu- 
tional had it empowered the board to compel the pupils to 
rent was raised, but was not decided.2* The case is authority 
for the proposition that, without express authority, it is 
unreasonable for school boards to compel the rental of school- 
books. Had the rule been reasonable, it would have been 
sustained.®5 


Satisfaction for the Injury of School Property 


It appears from the decisions that a number of schools have 
adopted rules substantially like the following regulation of a 
Michigan district: ‘‘Pupils who shall, in any way, deface or 
injure the school building, outhouses, furniture, maps, or 
anything else belonging to the school, shall be suspended from 
school until full satisfaction is made.’’ Invariably the courts 
have pronounced such regulations unreasonable and void. 
Such a rule, if expressly confined to malicious or wilful injury 
of school property, may be unobjectionable,** but in so far as 
it applies to negligent, careless, or accidental acts, it has been 
repeatedly refused judicial sanction. As the Supreme Court 
of Indiana says: ‘‘Carlessness on the part of children is one 
of the most common, and yet one of the least blameworthy, of 
their faults. To punish a child for carelessness in any case 
is to punish it where it has no purpose or intent to do wrong 
or violate rules. But beyond this, no rule is reasonable which 
requires of the pupils what they cannot do. The vast majority 
of pupils, whether large or small, have no money at their 


34 Mathis v. Gordy, 119 Ga. 817, 35 24 R. C. L. pp. 575-6. 
AU SB. 17d. , 36 Holman v. School Trustees of 
Avon, 77 Mich. 605, 43 N. W. 996. 
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command by which to pay for school property which they 
injure or destroy by carelessness or otherwise. If required 
to pay for such property they would have to look to their 
parents or guardians for the money. If the parent or guardian 
should not have the money, or should refuse to give it to the 
child, the child would be left subject to punishment for not 
having done what it had no power to do.’’8? 


The whole matter is thus summed up by the Supreme Court 
of Iowa: ‘‘The state does not deprive citizens of their property 
or their liberty, or of any rights, except as a punishment for a 
crime. It would be very harsh and obviously unjust to deprive 
a child of education for the reason that through accident and 
without intention of wrong he destroyed property of the school 
district. Doubtless a child can be expelled from school as a 
punishment for breach of discipline, or for offence against good 
morals, but not for innocent acts. In this case the plaintiff 
was expelled, not because he broke the glass, but because he 
did not pay the damage sustained by the breaking. The rule 
requiring him to make payment is not intended to secure good 
order, but to enforce an obligation to pay a sum of money. 
We are clearly of the opinion that the directors have no 
authority to promulgate or enforce such a rule.’’88 


The Use of Tobacco 


Undoubtedly it is a reasonable rule that prohibits the use 
of tobacco by pupils upon the school grounds. Yet it also is 
plain that a teacher cannot make and enforce such a rule 
contrary to the wishes of the directors. In 1880 a teacher in 
Tennessee attempted to do this, and it was held that he was 
guilty of ‘‘improper conduct’’ justifying his dismissal and 
could not recover his salary after his discharge. The use of 
tobacco by pupils is a matter intrusted by the law to the 
wisdom and discretion of the school directors, and their decision 
must in general be conclusive. Said the court: ‘‘While much 
may be said against the use of tobacco, especially by young 
boys, yet it cannot be said that the directors should have 


387 State v. Vanderbilt, 116 Ind. cord, Holman y. School Trustees 
11, 18 N. E. 266, 9 Am. St. Rep. of Avon, 77 Mich. 605, 48 N. W. 
820. 996, 6 L. R. A. 5384; State v. Van- 

38 Perkins v. Board of Directors, derbilt, 116 Ind. 11, 18 N. E. 266, 
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sustained the teacher in denying to all who were unfortunately 
addicted to its use the privileges of the public school which 
the law accorded to them, or perforce, compel them to reform 
and abandon its use even while on the school grounds outside 
of the school room.’’®? 


Restriction of the Time of Admission to School 


The Illinois Appellate Court has held that a rule prohibiting 
children, who have just arrived at school age, from entering 
the schools at any time except during the first month of the 
fall and spring terms is not reasonable or calculated to promote 
the objects of the law. 


Said the court: ‘‘In determining whether the rule in ques- 
tion was a reasonable one, under the circumstances, we must 
inquire whether it was calculated to promote the objects for 
which free schools were established. In 79 Ill. 567, it is said: 
‘The law having conferred upon each child of proper age the 
right to be taught the enumerated branches, any rule or regula- 
tion, which by its enforcement would tend to hinder or deprive 
the child of this right, cannot be sustained. All the rules must 
be adapted to the promotion and accomplishment of this great 
paramount object of the law.’ We are of the opinion that the 
rule which caused appellee’s child, who had arrived at school 
age only thirty-one days after the fall term commenced, to 
lose the benefits of the free school, not only during the remain- 
ing months of that term, but also during the whole of the 
following winter term, was not a reasonable one or calculated 
to promote the objects of the law.’’# 


On the other hand, the Supreme court of Massachusetts has 
sustained a regulation that children under the age of seven 
years shall not attend school unless they enter at the beginning 
of the fall term, or within four weeks thereafter, or unless 
they are qualified to enter classes existing at the time of their 
entry. Attention to the bold face qualification of this rule 
shows that the two cases are not necessarily in conflict. Said 
the court: ‘‘Children under seven years of age, although 
allowed to attend the public schools, are not required to 


39 Parker v. Jefferson County 40 Board of Education v. Bolton, 
School Dist., 73 Tenn. 409. 85 Ill. App. 92. 
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attend.*4 Grading is a permitted, if not an essential, feature 
of the public school system. The introduction to a school of 
a very young scholar late in the school year, if the scholar is 
not qualified to enter the existing classes, would tend strongly 
to impair the efficiency of the school, and so to prevent the 
other scholars from obtaining from it such advancement in 
learning and in training as would enable them to proceed with 
their education in due course. The right given to every 
child*#2 to attend the public schools is not unqualified, but is 
‘subject to such reasonable regulations as to numbers and 
qualifications of pupils to be admitted to the respective schools, 
and as to other school matters, as the school committee shall 
from time to time prescribe’.’’# 


Punishment of Absence or Tardiness 


A district school board has power to make a rule suspend- 
ing any pupil absent without satisfactory excuse six half days 
in four consecutive weeks. In reasoning to this conclusion, the 
Supreme Court of Missouri said: ‘‘The pupil, it is urged, is 
at liberty to be absent when he pleases, and such absence is a 
matter solely between him and his parents. But the studies 
in our public schools are, I presume, classified according to 
the ages and advancement of the scholars; and the continued 
or repeated absences of one of a class not only is injurious to 
the absentee, but if allowed beyond a certain point is eal- 
culated to demoralize those who attend, and derange the orderly 
instructions of the teacher. Taxes are not collected to pay 
teachers to sit in front of empty benches or to hunt up truant 
boys. Such absences, when without excuse, are the fault of 
the parents, whose business it is to see that the attendance of 
their child is regular, unless prevented by causes which will 
be an excuse under the rule in question.’ 44 


A similar ruling in reference to tardiness was made in 
Massachusetts as early as 1874. In this case one member of 
the school committee of a town made a rule that if a scholar 
was twice tardy the teacher should send the scholar to him. 
The other members of the committee subsequently assented to 
"41 St. 1898, C 496, § 12. 44 King v. Jefferson City School 

42 St. 1898, C 496, § 7. Board, 71 Mo. 628, 36 Am. Rep. 


43 Alvord y. Inhabitants of Ches- 499; accord, 31 Iowa 562. 
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the rule, although there was no record of the regulation. It 
was held that this informality was immaterial and that a 
pupil was properly excluded for refusing to comply with the 
rule. 


The courts realize that the parent, in the matter of absence 
or tardiness on the part of his children, has properly less 
control over them than he has in the selection of their studies; 
for absence or tardiness to any considerable extent is directly 
demoralizing to other pupils, whereas, in the language of Judge 
Maxwell: ‘‘How it will result disastrously to the proper 
discipline, efficiency, and well-being of the schools for the 
parent to make a reasonable choice from the studies in the 
prescribed course which his child shall pursue is a proposition 
we cannot understand.’’! 


It may be well to note an important consequence to the 
parent, where the principal of a private boarding school expels 
a pupil for continued truancy or other misconduct. Most of 
the catalogues of such institutions provide for the ‘‘foffeiture’’ 
of all advanced payments in such eases. The courts will 
generally allow the school to retain this money, holding it to be 
the intention of the parties that the word ‘‘forfeiture’’ was 
employed in the sense of ‘‘liquidated damages’’—an expression 
that the schools should always use in such provisions instead of 
‘‘forfeit’’ or ‘‘forfeiture.’’#? 


Unreasonable Location of School Buildings 


It appears from the facts of a recent Kansas decision that a 
school board required certain children entitled to school 
privileges to attend a school dangerously located. To reach 
school these children had to cross sixteen railroad tracks over 
which trains were constantly being switched. Their father 
was called upon to choose between the risk of fine and im- 
prisonment for violating the compulsory school law if he didn’t 
send his children to school, and the daily peril to their lives if 
he did. It was decided that, under the circumstances, equality 
of educational facilities was not maintained. ‘‘The situation 


45 Russell v. Inhabitants of School Dist., ete, 31 Neb. 552, 48 
Lynnfield, 116 Mass. 365. N. W. 3893. 
46 State ex rel. Sheibley v. 47 Fessman v. Seeley (Tex. Civ. 
App.), 30 S. W. 268. 
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here,’’ said the court, ‘‘is so beset with impending dangers that 
we cannot say the attendance of these children should be com- 
pelled. We are constrained to say that the order of the board 
requiring them to attend this school and no other was upon 
the facts stated an ‘abuse of discretion’.’’48 

It should be noted also that an agreement of the trustees 
to build a schoolhouse on or near one’s land is not binding on 
the district, as schoolhouses should be so located as to best 
serve the interests of the public.” 


Rule Against Talking Aloud 


While it obviously is proper for a school to adopt a rule 
against talking aloud, yet the enforcement of such a rule must 
be reasonable under the circumstances. In an early Tennessee 
case the teacher was held guilty of assault and battery for 
enforcing such a rule. The testimony showed that Anderson, 
the teacher, was hearing a class, and Layne, the pupil, spoke 
out in a low tone of voice and said that ‘‘four and one make 
five’’; that Anderson asked who it was spoke out and Layne 
said that it was he. Anderson then asked him what he spoke 
out for, and the pupil said that he spoke before he thought, 
and commenced erying and said he would do so no more. 
Anderson told him to pull off his coat, and that no excuse 
would do. Layne pulled off his coat, and Anderson hit him 
pretty hard from eight to twelve licks with a switch about as 
large as his thumb or finger, and two or three feet long, Layne 
crying all the time. Layne was a small boy and was never at 
the school of the defendant until the day before the whipping. 

‘‘Under these facts,’’ said the court, ‘‘the defendant was 
clearly guilty of an illegal act. There was no sufficient cause 
for the whipping. The offence was very slight and entirely 
unintentional. It was the first violation of the rules on the 
part of the little boy; he was a new scholar, that being his 
second day in the school, and his apology, repentance, and 
promise to do so no more, ought to have saved him from the 
lash. The chastisement under these circumstances was not 
only cruel, but an unauthorized exercise of power.’’° 


48 Williams v. Board of Educa- Dist. v. Sawyer (Tex. Civ. App.), 
tion, 79 Kans. 202, 99 Pac. 216, 22 259 S. W. 637. 
L. R. A. N. S. 584. 50 Anderson v. The State, 40 
49 Union Independent School Tenn. 348. 
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Where the relation of schoolmaster and scholar is established 
in defense of a prosecution for assault and battery, there is a 
legal presumption that the chastisement was proper, which 
must be rebutted by evidence on the part of the state that it 
was excessive or without a proper cause. To hold a parent 
bound to prove that he had good cause to whip his child, or 
be subject to conviction upon indictment, would be monstrous. 
The same rule applies to the relation of teacher and pupil.t 


May Weak-Minded or Careless Pupils Be Expelled? 


In 1885 a boy was expelled by the school committee from 
the schools of Cambridge, Massachusetts, ‘‘because he was 
too weak-minded to derive profit from instruction.’’ He was 
afterward taken again on trial for two weeks, and at the end 
of that time again excluded. The records of the committee 
recited that ‘‘it appears from the statements of teachers who 
observed him, and from certificates of physicians, that he is so 
weak in mind as not to derive any marked benefit from instruc- 
tion, and further, that he is troublesome to other children, 
making unusual noises, pinching others, ete. He is also found 
unable to take ordinary, decent, physical care of himself.’’ 


The boy sued the city for damages for his expulsion, and 
the court submitted to the jury whether the facts stated, if 
proved, showed that the plaintiff’s presence in school ‘‘was a 
serious disturbance to the good order and discipline of the 
school.’’ A verdict for the plaintiff was reversed by the 
Supreme Court on the ground that under the evidence the 
determination of the school committee, acting in good faith, 
was final and not subject to the revision of the court.? 


This holding is supported by a prior decision of the same 
court, where an expulsion of a scholar from a high school 
was held not subject to judicial review, although ‘‘the alleged 
misconduct of the plaintiff in said school was not mutinous or 
gross, and did not consist of a refusal to obey commands of a 
teacher of said school or of any outrageous proceeding, but 
of such acts of neglect, carelessness of posture in his seat and 
in recitation, tricks of playfulness, and inattention to study 


1 Anderson v. The State, 40 2 Watson v. City of Cambridge, 
Tenn. 348. 157 Mass. 561, 32 N. E. 864. 
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and the regulation of said school in minor matters, as have 
been hereinbefore stated.’’ 

The authorities generally are agreed that the discretion of 
the school board, if exercised in good faith, on matters affecting 
the good order and discipline of the school is final so far as 1t 
relates to the rights of pupils to enjoy school privileges, and 
the courts will not interfere unless it has been illegally and 
unreasonably exercised.t It is always possible, however, for 
the expelled pupil to insist that his expulsion was illegal, 
because the result of malice® or the enforcement of a rule 
unreasonable or otherwise void,® and in common law actions 
the questions of malice or unreasonable punishment should go 
to the jury where the student introduces evidence tending to 
establish his contention. But whether a rule or regulation 
itself is reasonable, is merely a question of law for the court.” 


May Teachers Anticipate the Results of an Examination? 


In a well considered decision of the California Supreme 
Court, it was held that the faculty of a normal school cannot 
deprive a qualified student of the privileges of the school, under 
a resolution of the local board, on the assumption that they 
ean arbitrarily decide him to be ‘‘disqualified to become a 
teacher,’’ and dismiss him from the school, although he has 
passed in all branches except practice teaching, and has never 
failed in his examination on that subject. The student in 
question had never taken an examination on practice teaching, 
because the faculty had ‘‘dropped’”’ him from the course for 
alleged unfitness to become a teacher. Although the regular 
course in practice teaching was twenty weeks, one of the 
teachers testified that ‘‘five weeks is the usual time for us to 
judge whether a teacher is failing or not. We pass judgment 
at the end of five weeks, and final judgment at the end of 
ten weeks.’’ 

In condemning such methods on the part of the faculty, the 
court said: ‘‘We do not think it within the power of the 
teachers to anticipate the result of the final examination, and 


3 Hodgkins v. Inhabitants of 6 Hobbs et al. v. Germany, 94 
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exclude a student from the privileges of the school at any time 
they may elect to do so, simply because, in their judgment, he 
will never make a successful teacher.’’ It was claimed that 
because the court could not compel the faculty to grant the 
student a diploma (their judgment being conclusive as to 
whether or not a student had completed the course), it would 
consequently be a vain act to compel them to allow him to 
continue his studies with them. But the court said that the 
student’s right to a diploma was in no sense involved. He 
asked only to be permitted to enjoy the right given him by 
the law to pursue his studies in the school. ‘‘The right to 
be admitted to a normal school,’’ continued the court, ‘‘is as 
valuable a right as that entitling a child to be admitted to 
the primary or grammar schools. Probably some who fail in 
their technical examinations are, by natural endowments and 
the training given, better fitted to impart instruction than 
others who receive diplomas. We do not think it a vain thing 
to grant plaintiff the rights that he claims under the law.’’§ 

Must a Student Pass Every Subject to Be Promoted? 

In 1877 the trustees of the high school of Lake View, 
Illinois, refused to admit Frank Van Allen as a student in said 
school. The boy had passed a satisfactory examination in all 
the required branches of study, except that of grammar, to 
entitle him to admission. His father had forbidden him to 
study grammar, and desired that he should pursue no study 
which necessitated a previous knowledge of grammar. The 
trustees, however, denied the son admission to the high school, 
solely because of his inability to pass a satisfactory examina- 
tion in grammar. 

In compelling his admission by mandamus, the court thus 
commented upon the powers of the trustees: ‘‘Under the 
power to prescribe necessary rules and regulations for the 
management and government of the school, they may, un- 
doubtedly, require classification of the pupils with respect 
to the branches of study they are respectively pursuing, and 
with respect to proficiency or degree of advancement in the 
same branches; that there shall be prompt attendance, diligence 
in study, and proper deportment. All regulations or rules 
to these ends are for the benefit of all, and, presumptively, 


8 Miller v. Dailey et al., 136 Cal. 212, 68 Pac. 1029. 
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promotive of the interests of all. No parent has the right to 
demand that the interests of the children of others shall be 
sacrificed for the interests of his child; and he can not, con- 
sequently, insist that his child shall be placed or kept in 
particular classes, when by so doing others will be retarded 
in the advancement they would otherwise make; or that his 
child shall be taught studies not in the prescribed course of 
the school, or be allowed to use a textbook different from that 
decided to be used in the school, or that he shall be allowed to 
adopt methods of study that interfere with others in their 
studies. The rights of each are to be enjoyed and exercised 
only with reference to the equal rights of all others. 


‘“‘But no attempt has hitherto been made in this State to 
deny, by law, all control by the parent over the education of 
his child. Upon the contrary, the policy of our law has ever 
been to recognize the right of the parent to determine to what — 
extent his child shall be educated, during minority—presuming 
that his natural affections and superior opportunities of know- 
ing the physical and mental capabilities and future prospects 
of his child, will insure the adoption of that course which will 
most effectually promote the child’s welfare. The policy of 
the school law is to withdraw from the parent the right to 
select the branches to be studied by the child, only to the extent 
that the exercise of that right would interfere with the system 
of instruction prescribed for the school, and its efficiency in 
imparting education to all entitled to share in its benefits. 
No particular branch of study is compulsory upon those who 
attend school, but schools are simply provided by the public 
in which prescribed branches are taught, which are free to 
all within the district between certain ages. In most primary 
schools it would be both absurd and impracticable to require 
every pupil to pursue the same study at the same time. Dis- 
crimination and preference between different branches of 
study, until some degree of advancement is attained, is 
inevitable—and, afterwards, a due regard for the interests 
of the child will always require it, in greater or less degree. 


“Tt is not claimed that every pupil attending the high 
school must pursue every study taught therein, and manifestly, 
in the absence of legislation expressly requiring this, a regula- 
tion to that effect would be regarded as arbitrary and unrea- 
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sonable, and could not, therefore, receive the sanction of the 
courts. Conceding that all the branches of study decided to 
be taught in the school shall not necessarily be pursued by 
every pupil, we are unable to perceive how it can, in any 
wise, prejudice the school, if one branch rather than another 
be omitted from the course of study of a particular pupil. 

“‘Tf the relator’s son had possessed the required knowledge 
of grammar, but would not have been compelled to further 
pursue that branch of study or to pursue any other branch of 
study to which a knowledge of grammar was essential, it is 
impossible to perceive how his position in the high school, so 
far as it might affect teachers and pupils, would be different 
from that he now occupies. He is qualified to pursue, as a 
pupil, every branch of study that the relator desires that he 
shall pursue in the high school. If he is qualified to go on 
with the studies selected by the relator, of what consequence 
is it that he is ignorant of some branch of study in no manner 
connected with those branches? This may, possibly, be a mis- 
fortune to Frank Van Allen—it surely can not affect the 
government of the school or incommode the other students or 
the teachers. Whether fortunate or unfortunate to him, how- 
ever, it is for the parent, not the trustees, to direct the branches 
of education he shall pursue, so far as they are taught, and he 
is by necessary preliminary education qualified to pursue them, 
in the high school. 

‘‘Tt is possible that a father may have very satisfactory 
reasons for having his son perfected in certain branches of 
education to the entire exclusion of others; and so long as, 
in exercising his parental authority in making the selection 
of the branches he shall pursue, no others are affected, it 
ean be of no practical concern to those having the public 
schools in charge. We think the exclusion of the relator’s 
son from the high school, upon the ground alleged, by the 
respondents unauthorized by the statute. The regulation 
requiring it is arbitrary and unreasonable, and can not be 
enforced, but must be disregarded.’’? This doctrine is har- 
monious with a former decision of the same court.! 

It may be contended that the above regulation of the 


9 Trustees of Schools v. People 10 Rulison v. Post, 79 Ill. 567. 
ex rel. Martin, 87 Ill. 303. 
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trustees was unreasonable only to the extent to which it con- 
flicted with the right of the parent to direct and control the 
studies of his child. Conceding this, it is possible for the 
parent, whenever his child fails in one or more subjects, to 
insist upon the child’s taking in a higher grade such studies 
as his preliminary education qualifies him to pursue. This 
superiority of parental control can be abrogated only by direct 
legislation. It further may be insisted, however, that this is 
the law only in the states recognizing the right of the parent 
to control his child’s studies. So far as the argument of the 
Illinois court is concerned, this may be conceded; yet the writer 
does not deem it a necessary conclusion. Any rule forcing a 
child to remain in the same grade for another year merely 
because he has failed to pass in one or two subjects, is so 
injurious to the educational interests of the child and so 
remotely advantageous to the school, that the writer considers 
it arbitrary, unreasonable, and void. ‘‘The law having con- 
ferred upon each child of proper age the right to be taught 
the enumerated branches, any rule or regulation which would 
tend to hinder or deprive the child of his right can not be 
sustained.’ Furthermore, it should be remembered that by 
the clear weight of reason and authority the parent has the 
right reasonably to select and direct the studies of his child.!? 


Right of a Student to Skip a Grade 


A pupil who has been given a proper certificate authorizing 
him to enter the next higher grade is without right, in the 
absence of authority from the board of education, to omit 
such grade and to pass to a higher one. Although the pupil 
by the direction of his parent enter the room of the higher 
grade for the purpose of remaining there, it is the right and 
duty of the superintendent to refuse to allow him to remain 
and to direct him to go to the room of the grade to which he 
has been promoted. In the absence of any showing that 
application has been made to the board for permission to the 
pupil to enter such higher grade, mandamus will not lie to 
compel the board to order such promotion, even though it be 


11 Rulison v. Post, 79 Ill. 567. Thompson, 24 Okla. 1, 103 Pac. 578, 
12 School Board Dist. No. 18 v. 138 Am. St. Rep. 861; note, 41 L. 
R. A. 599. 
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shown that the pupil was in fact fitted to enter such grade 
at the time he attempted it.18 


This conclusion of the Supreme Court of Ohio affirms the 
reasonableness of the rule by the board which provided for 
the examination of pupils by the teacher of the grade and the 
superintendent and for promotion to the next higher grade 
upon their recommendation, but it was in reality based upon 
the proposition that the boy was an intruder in the higher 
grade until the board, which alone could modify its rule, had 
been given an opportunity to act. The boy had studied during 
the summer, was precocious and was found by the trial judge 
to be competent to enter the higher grade. The Ohio court 
has recognized the right of a parent to have his child excused 
from taking a subject.14 A regulation of a school board is 
prima facie reasonable and courts will not lightly disturb it,15 
but it is believed that, if application had been made and 
refused, it then would have been permissible to allege and 
prove (1) that the boy was competent and (2) that the board’s 
refusal was malicious abuse of discretion, and that upon such 
showing mandamus would have given the desired promotion.1® 


May High Schools Require Examinations of Parochial 
Students? 


Several students who had completed the eighth grade of a 
parochial school in Parsons, Kansas, were refused admission to 
the city high school without examination, although graduates 
of public schools were admitted without examination. The 
case coming before the court on mandamus for admission, it 
was held, as a general proposition, that the requirement of an 
examination of students from private schools was reasonable 
and that they could not obtain the right to be admitted without 
examination by establishing to the satisfaction of a court that 
their training had been equal to that of the public schools. 


2? 


‘‘However efficient a private school may actually be,’’ said 
the court, ‘‘the board does not have and cannot have the same 
facilities for satisfying itself on the point. Any opportunity 


13 Board of Education et al. v. 156524 Cas Eanpaebito: 
State. etc., 80 Ohio 133, 88 N. E. 16 State ex rel. Nelson v. Lincoln 
412 note, da. kr. Ay 1917 C 997. Medical College, 81 Neb. 533, 116 


14 Sewell v. Board of Education, N. W. 294. 
ete., 29 Ohio St. 89. 
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afforded it for investigating the question would depend upon 
courtesy and not upon law,—would be a privilege and not a 
right. And while it may well avail itself of such an oppor- 
tunity and treat the diploma of such a school as a substitute 
for an examination, if in its judgment the information acquired 
justified that course, a court cannot control its action in that 
regard.”’ 

In this case, however, the board specifically admitted in its 
answer that the plaintiffs had studied the same textbooks and 
taken the same tests and examinations in the same manner and 
to the same extent as the graduates of the public schools, who 
were admitted without examination. Saying that this implied 
“‘the definite and official knowledge’’ of the board, the court 
held that the mere fact that the teachers of plaintiffs had been 
private did not justify the discrimination in question. Con- 
sequently the plaintiffs, solely on the ground of these admis- 
sions, were given the right to enter the high school without 
examination.17 


Control of Greek Letter Fraternities 


To what extent a high school or university may prohibit its 
students from joining Greek Letter Fraternities, and punish 
them for disregarding its regulations in this regard, may be a 
matter of some niceness and delicacy. The controlling prin- 
ciples, however, have been announced by the courts. 


In State ex rel. Stallard v. White!® the right of Purdue 
University—the Indiana State Agricultural College—to make 
membership in a Greek Letter Fraternity a disqualification 
for admission as a student to the university was denied. The 
applicant, who was denied admission because of his refusal 
to sign a pledge to withdraw from active membership in the 
Sigma Chi Fraternity during his connection with the univer- 
sity, was held entitled to a mandamus to compel his admission. 
The court thought, as the university was endowed by Congress 
and very largely supported by the state, that the people of the 
state had a common interest in it; and it was decided that 
every inhabitant of the state of suitable age, character, health, 


17 Creyhon et al. v. Board of 993. 
Education of Parsons, 99 Kans. 18 State ex rel. Stallard v. White 
824, 163 Pac. 145, L. R. A. 1917 C_ et al., 82 Ind. 278, 42 Am. Rep. 496. 
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and education was entitled to admission. ‘‘The admission of 
students into a public educational institution,’’ said Judge 
Nilblack, ‘‘is one thing, and the government and control of 
students after they are admitted and have become subject to 
the jurisdiction of the institution is quite another thing. If 
mere membership in any of the so-called Greek fraternities 
may be treated as a disqualification for admission as a student 
in a public school, then membership in any other secret or 
similar society may be converted into a like disqualification, 
and in this way discriminations might be made against large 
classes of the inhabitants of the state in utter disregard of 
the fundamental ideas upon which our entire educational 
system is based.”’ 


The court admitted, however, that ‘‘membership in an 
inherently immoral society or fraternity might perhaps be 
urged against the admissibility of a student, upon the ground 
that such relation to such society tended to establish a want 
of moral character or moral fitness in the applicant.’’ It 
clearly follows under the above principle that a school would 
be likewise justified in making membership in a given fra- 
ternity disqualification for admission, if the school could estab- 
lish as a matter of fact that members of said fraternity were 
generally characterized by a neglect of their studies and a 
disloyalty to their school. 


In the opinion of the above court the power to regulate the 
relation of students to fraternities is greater after admission 
to membership in the school than before; that is to say, rules 
of conduct of students may be more stringent than require- 
ments for admission, so far as fraternities are concerned. 
“The trustees have the undoubted authority,’’ said the court, 
“to prohibit the attendance of students upon the meetings of 
such Greek fraternities, or from having any other active 
connection with such organizations, so long as such students 
remain under the control of the university, whenever such 
attendance or connection tends in any material degree to 
interfere with the proper relation of students to the univer- 
sity. As to the propriety of such and similar restrictions the 
trustees, aided by the experience of the faculty, are presumed 
to be the better judges, and as to all such matters, within 
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reasonable limits, the power of the trustees is plenary and 
complete.’’ 

Now in the old case of People ex rel. Pratt v. Wheaton 
College,® the right of a college to forbid its students to 
become members of secret societies was upheld as clearly 
within the power of the college authorities; but the Indiana 
court distinguished the Illinois case from the one before it 
on the grounds: (1) that the Illinois case had reference to 
the government and control of students after they had been 
admitted to the institution; and (2) that Wheaton College was 
a private institution, deriving no aid whatever from public 
sources. All the decisions agree that in the case of private 
institutions it is clearly within the power of the trustees, or 
the faculty acting in their behalf, to prohibit absolutely any 
connection between the Greek fraternities and the college. 


Regulation of High School Fraternities 


The school board of Seattle, Washington, provided that any 
student violating a resolution against joining high school 
fraternities, or pledging others as members, should be deprived 
of membership in any debating club, athletic team, school 
band, glee club, orchestra, cadet corps, or other kindred organ- 
izations of the high school and also should be denied the 
customary honors at graduation. Action was brought on 
behalf of members of the Gamma Eta Fraternity to constrain 
the board from enforcing this rule. It was contended, inas- 
much as the members of the fraternity met out of school hours 
at the homes of members with the consent of their parents, 
that the board had exceeded its lawful authority. The board 
on its part introduced evidence of insubordinate publications 
on the part of the fraternity, the opinions of many prominent 
educators who condemned the influence of the organization as 
highly deleterious, and the emphatic testimony of the high 
school principal, showing the patronizing attitude and the 
disintegrating tendency of the society in the Seattle schools. 
In sustaining the action of the school board Judge Crow said: 
‘““The evidence shows beyond a doubt that these secret organ- 
izations when effected foster a clannish spirit of insubordina- 
tion, which results in much evil to the good order, harmony, 


19 People ex rel. Leonard v. Wheaton College, 40 Ill. 186. 
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discipline, and general welfare of the school. The board is 
authorized and it is its duty to take such reasonable and appro- 
priate action as will result in preventing these influences.”’ 
In demonstrating the reasonableness of the measure adopted, 
the court observed that no attempt was being made to deny 
fraternity members any instruction afforded by class work or 
by the required curriculum of the school. On the contrary, 
students were merely denied certain privileges, which they 
could elect to enjoy by complying with the adopted rule.” 


About two years later members of the Phi Sigma Fraternity 
sought to enjoin the Chicago Board of Education from enfore- 
ing a similar rule against them. The rule was again upheld, 
the Illinois court quoting approvingly from the Washington 
decision. Judge Farmer held that the literary, musical, and 
athletic exercises were not a part of. the course of study 
required by law to be pursued at such schools, and were not 
within the contemplation of the state constituton and statutes 
in providing a system whereby all the children of the state 
may receive ‘‘a good common school education.’’ ‘‘Pupils 
attending the schools,’’ said the court, ‘‘may decide for them- 
selves whether they prefer membership in these secret societies, 
with the disqualifications from representing their schools in 
literary or athletic contests, or whether they prefer these 
latter privileges. It is for the board of education, within the 
reasonable exercise of its discretion, to say what is best for 
the successful management and conduct of the schools, and 
not for the courts.’’21 


In 1922, however, the Supreme Court of Missouri enjoined 
the enforcement of a similar rule, finding nothing in the con- 
duct of the students to support the conclusion that their 
membership in fraternities was detrimental to the operation 
and control of the schools, and declaring that non-interference 
would remove all limit to the exercise of discretionary power. 
Said the court: 


‘‘The penalty prescribed in the rule under consideration 
seems to have been copied in all of its exclusiveness from that 
adopted by the Seattle board. Aside from whatever support 


20 Wayland v. Board of Direct- 21 Wilson v. Board of Education 
ors, etc., 43 Wash. 441, 86 Pac. 642, of Chicago, 233 Ill. 464, 84 N. EH. 
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the conclusion reached in that case may derive from the 
charter, the reasoning employed by the court is faulty and its 
conclusions unfounded. It speciously contends that the rule 
does not exclude the appellant from the Seattle high school; 
that he does and can attend school, but forfeits certain privi- 
leges by reason of his membership in the prohibited fraternity. 
This reasoning ignores the fact that the schools are public 
institutions, supported by the taxes of the people, the privi- 
leges of which the children of all of its citizens within the 
appropriate districts may enjoy unless their conduct is such 
as to injuriously affect the school. Those who are members 
of the prohibited fraternities, unless same are shown to possess 
the detrimental features stated, are as much entitled to all 
of the advantages afforded by the school as other pupils. To 
deny them this right constitutes an unjust discrimination 
unsupported by right or reason, which should not receive 
judicial sanction. The ruling, therefore, in so far as it may 
be regarded as affording a persuasive precedent for our action, 
will not be followed.’’”? 


It should be noted, however, that by express authority from 
the legislature public school authorities may exclude from 
the schools, students who are affiliated with fraternities. A 
statute conferring such authority is not unconstitutional as a 
delegation of legislative or judicial power or as class legisla- 
tion.”8 


Prohibition of Greek Letter Fraternities 


While private schools undoubtedly may deny their students 
membership in Greek letter fraternities, yet it is not believed 
that the legislature can abolish fraternities in private schools. 
lt is, however, within the power of the legislature to abolish 
them in all state institutions. In 1912 the legislature of 
Mississippi prohibited ‘‘all secret orders, chapters, fraternities, 
sororities, societies, and organizations of whatever name, or 
without a name, of similar name and purpose in the University 
of Mississippi and all other educational institutions supported, 
in whole or in part, by the state.’’ This statute was upheld 


22 Wright et al. v. Board of Edu- 23 Lee et al. v. Hoffman et al., 
cation of St. Louis, 295 Mo. 466, 182 Iowa 1216, 166 N. W. 565, L. R. 
246 S. W. 438, 27 A. L. R. 1061. AY LOLSEC 1933" 
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by the Supreme Court of Mississippi and by the Supreme Court 
of the United States. Declaring that the statute and the rules 
of the trustees designed to enforce it must stand or fall 
together, Mr. Justice McKenna for the Supreme Court of the 
United States said: 


“‘The contention of complainant has various elements. It 
assails the statute as an obstruction to his pursuits of happiness, 
a deprivation of his property and property rights, and of the 
privileges and immunities guaranteed by the Constitution of 
the United States. Counsel have considered these elements 
separately and built upon them elaborate and somewhat fervid 
arguments, but, after all, they depend upon one proposition: 
whether the right to attend the University of Mississippi is an 
absolute or conditional right. It may be put more narrowly,— 
whether, under the constitution and laws of Mississippi, the 
publie educational institutions of the state are so far under 
the control of the legislature that it may impose what the 
supreme court of the state calls ‘disciplinary regulations.’ 

“To this proposition we are confined, and we are not con- 
cerned in its consideration with what the laws of other states 
permit or prohibit. Its solution might be rested upon the 
decision of the supreme court of the state. That court said: 
‘The legislature is in control of the colleges and universities 
of the state, and has a right to legislate for their welfare, and 
to enact measures for their discipline, and to impose the duty 
upon the trustees of each of these institutions to see that the 
requirements of the legislature are enforced; and when the 
legislature has done this, it is not subject to any control by 
the courts. ’24 

‘“‘This being the power of the legislature under the consti- 
tution and laws of the state over its institutions maintained 
by public funds, what is urged against its exercise to which 
the Constitution of the United States gives its sanction and 
support by its prohibition? 

“‘Tt is said that the fraternity to which complainant belongs 
is a moral and of itself a disciplinary force. This need not be 
denied. But whether such membership makes against dis- 
cipline was for the state of Mississippi to determine. It is to 


24 Board of Trustees of Univer- Miss. 623, 62 So. 827. 
sity of Mississippi v. Wangle, 105 
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be remembered that the University was established by the 
state, and is under the control of the state, and the enactment 
of the statute may have been induced by the opinion that 
membership in the prohibited societies divided the attention 
of the students, and distracted from that singleness of purpose 
which the state desired to exist in its public educational insti- 
tutions. It is not for us to entertain conjectures in opposition 
to the views of the state, and annul its regulations upon 
disputable considerations of their wisdom or necessity. Nor 
can we accommodate the regulations to the assertion of a 
special purpose by the applying student, varying, perhaps, 
with each one, and dependent alone upon his promise. 

‘“‘This being our view of the power of the legislature, we 
do not enter upon a consideration of the elements of com- 
plainant’s contention. It is very trite to say that the right to 
pursue happiness and exercise rights and liberty are subject 
in some degree to the limitations of the law, and the condition 
upon which the state of Mississippi offers the complainant free 
instruction in its university, that while a student there he 
renounce affiliation with a society which the state considers 
inimical to discipline, finds no prohibition in the Fourteenth 
Amendment.’’?6 


May a Teacher Wear a Distinctively Religious Garb? 


This question was first considered in 1894 by the Supreme 
Court of Pennsylvania, upon a proceeding to enjoin a school 
board from continuing sessions of the public school with mem- 
bers of the order of Sisters of St. Joseph as teachers. These 
teachers wore at all times the familiar and distinctive garb 
of their order, with crucifix suspended from the neck and black 
beads or rosary attached to cincture or girdle, which they wore 
round their waists. 

No regulation on the part of school authorities appears to 
have prohibited this attire; but it was contended that the 
employment of these teachers under the circumstances unlaw- 
fully compelled the support of sectarian religious instruction 
by taxation. This contention by a divided court was overruled, 


25 Waugh v. Board of Trustees cord, Sutton v. Board of Educa- 
of University of Mississippi, 237 U. tion, etce., 306 Ill. 507, 1388 N. E. 181. 
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and the directors were held to have been guilty of no violation 
of the law or abuse of discretion. ‘‘It may be conceded,’’ 
said Judge Dean speaking for the court, ‘‘that the dress and 
crucifix impart at once knowledge to the pupils of the religious 
felief and society membership of the wearer. But is this, in 
any reasonable sense of the word, ‘sectarian’ teaching, which 
the law prohibits? 

“‘The dress is but the announcement of a fact—that the 
wearer holds a particular religious belief. The religious 
belief of teachers and all others is generally well known to 
the neighborhood and to pupils, even if not made noticeable 
in the dress, for that belief is not secret, but is publicly 
professed. Are the courts to decide that the cut of a man’s 
coat or the color of a woman’s gown is sectarian teaching, 
because they indicate sectarian religious belief? If so, then 
they can be called upon to go further. A pure unselfish life 
necessarily tends to promote the religion of the man or woman 
who lives it. Insensibly, in both young and old, there is a 
disposition to reverence such a one, and at least, to some 
extent, consider the life as the fruit of the particular religion. 
Therefore, irreproachable conduct, to that degree, is sectarian 
teaching. But shall the education of the children of the 
commonwealth be entrusted only to those men and women who 
are destitute of any religious belief ?’’26 

The argument against a distinctive sectarian attire on the 
part of teachers in the schoolroom is vigorously expressed by 
Judge Williams in his dissenting opinion. Admitting that 
neither religion, church membership, nor ecclasiastical office 
disqualifies a teacher, he maintains that the point of objection 
‘ig the introduction into the schools, as teachers, of persons 
who are, by their striking and distinctive ecclasiastical robes, 
necessarily and constantly asserting their membership in a 
particular church, and in a religious order within that church, 
and the subjection of their lives to the direction and control 
of its officers. With faces averted to the world they have 
renounced; wearing their peculiar robes, which tell of their 
church, their order, and their subordination to the guidance 
of their ecclesiastical superiors; using their religious names 


26 Hysong et al. v. School Dist. Union National Bank of Lewisburg 
of Gallitzin, etc., 164 Pa. 629, 30 v. Leary, 79 N. Y. S. 217. 
Atl. 482, 26 L. R. A. 208; accord, 
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and addressed by the designation ‘Sister,’ they direct the 
studies and deportment of the children under their care, as 
ecclesiastical persons. They come to their work as a religious 
duty, and their wages pass, under the operation of their vows, 
into the treasury of the order. If a school so conducted is not 
dominated by sectarian influence, and under sectarian control, 
it is not easy to see how it could be.’’?? 

In a recent decision of the Supreme Court of Iowa, 1918, 
the view of Judge Williams is adopted and declared to be 
‘‘more nearly in accord with the true spirit and principle of 
the law’’ and the great weight of authority.”® 

May the Religious Garb of a Teacher Be Prohibited? 

In 1906 a different phase of the same question was pre- 
sented by a New York decision. It appears that two Sisters 
of the Order of St. Joseph refused to obey a regulation of the 
state superintendent of public instruction, forbidding teachers 
to wear a distinctively religious garb while in the performance 
of their duties. This regulation was declared reasonable and 
in accordance with public policy. It was held applicable to 
existing contracts, since all contracts of teachers are impliedly 
subject to the power of the superintendent to make reasonable 
regulations. Consequently, the teachers who disregarded the 
regulation were not allowed to recover for the services they 
rendered after it had been brought to their attention. ‘‘It 
must be conceded,’’ said the court, ‘‘that some control over the 
habiliments of teachers is essential to the proper conduct of 
the schools. Thus, grotesque vagaries in costume could not 
be permitted without being destructive of good order and 
discipline. So, also, it would be manifestly proper to prohibit 
the wearing of badges calculated on particular occasions to 
constitute cause of offense to a considerable number of pupils, 
as, for example, the display of orange ribbons in a public 
school in a Roman Catholic community on the twelfth day of 
sulyee 2? 

That there is no necessary conflict between these two 
decisions should be clearly understood. To hold it lawful, as 
the Pennsylvania court has done, for teachers, in the absence 
"27 Hysong et al. v. School Dist. 182 Iowa 691, 166 N. W. 202; 5 A. 
of Gallitzin, ete. 164 Pa. 629, 30 L. R. 841 and note. 
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of regulations to wear a distinctively religious garb is one 
thing; to hold it reasonable and proper for school authorities 
to forbid this practice, as the New York court has done, is 
quite another and a different thing. Every valid regulation 
that is not superfluous restricts the civil liberty of those to 


whom it applies. 


Indeed, the sole object of every such regula- 


tion is to make unlawful and improper that which had been 


lawful and permissible before. 


Bible Reading in the Public Schools 


In reference to the legality of Bible reading in the public 
schools, the decisions are numerous and in hopeless conflict. 
This conflict in part is due to differences in the constitutions 
of the various states, yet a real difference of judicial opinion 
on the same questions exists. Some courts condemn the reading 
of the Bible in the public schools as ‘‘sectarian instruction,’’ 


rendering the schoolroom ‘‘a place of worship.’’?? 


Others hold 


it permissible, in case all pupils deeming themselves aggrieved 
thereby are excused from the room or not required to partici- 


pate in the exercises.*! 


Still others, considering the Bible a 


non-sectarian book, decide that the law does not forbid its 


legitimate use as literature in the public schools.*? 


Neverthe- 


less, the courts insist that the Bible must not be used in the 
publie schools for devotional, theological, or sectarian pur- 
poses—a question of fact upon which each court will pass 
according to the special circumstances of the case before it.** 
Moreover, a resolution of a school board prohibiting the read- 
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ing of the Bible and prayer and other religious instruction is 
reasonable and final and cannot be reviewed by the courts.*4 

The constitutional difficulties in the way of allowing the 
reading of the Bible in the public schools are apparent from 
the following questions often involved therein, upon which 


the courts have been called upon to pass. 

Is the Bible a sectarian book, so that the use of it in the 
public schools constitutes sectarian instruction? This question 
has been answered in the affirmative® and in the negative.*6 

Is the reading of the Bible in the public schools in conflict 
with the right to worship God according to the dictates of 


one’s own conscience? 


This question has been answered in 


the affirmative?’ and in the negative.*8 

Do the reading of the Bible and the offering of prayer 
amount to religious worship, constituting the schoolhouse a 
place of worship, which citizens of the state are compelled to 


attend? 
and in the negative. 


This question has been answered in the affirmative®? 


Do the reading of the Bible and the offering of prayer 
amount to religious worship, constituting the schoolhouse a 
place of worship, which the taxpayers of the state are com- 


pelled to support? 


This question has been answered in the 


affirmative*! and in the negative.* 


34 Board of Education y. Paul, 7 
Ohio N. P. 58, 10 Ohio S. & C. P. 
Dec. 17; Board of Education of 
Cincinnati v. Minor et al., 23 Ohio 
St. 211s 35) Cyc. 1127. 

35 State ex rel. Weiss v. District 
Board, 76 Wis. 177, 44 N. W. 967, 7 
L. R. A. 330; People ex rel. Ring v. 
Board of Education, 245 Ill. 334, 92 
IN; 1, 251, 29 1 Ro ADIN. Sa 4425519 
Am. & Eng. Ann. Cas. 220. 

36 Billard v. Board of Education, 
69 Kans. 538, 76 Pac. 422, 66 L. R. A. 
166; Hackett v. Brooksville Graded 
School Dist., 120 Ky. 608, 87 S. W. 
792, 69 lL. R. A. 592. 

87 People ex rel. Ring v. Board 
of Education, 245 Ill. 334, 92 N. E. 
261, 29). Ra An N.S) 442,019) Ams 
& Eng. Ann. Cas. 220. 

38 North v. Board of Trustees, 
137 Ill. 296, 27 N. E. 54; Donahoe 
v. Richards, 38 Me. 379, 61 Am. 
Dec. 256. 

39 State ex rel. Weiss v. District 


Board, 76 Wis. 177, 44 N. W. 967, 
7 L. R. A. 330; State ex rel. Ring 
v. Board of Education, 245 Ill. 334, 
92 N. E. 251, 29 L. R. A. N. S. 442, 
19 Am. & Eng. Ann. Cas. 220. 

40 North v. Board of Trustees, 
137 Ill. 296, 27 N. E. 54; Moore v. 
Monroe, 64 Iowa 367, 20 N. W. 475, 
52 Am. Rep. 444. 

41 State ex rel. Weiss v. District 
Board, 76 Wis. 177, 44 N. W. 967, 
7 L. R. A. 330; State ex rel. Free- 
man v. Scheve et al., 65 Neb. 853, 
91 N. W. 846, 59 L. R. A. 927; Peo- 
ple ex rel. Ring v. Board of Edu- 
cation, 245 Ill. 334, 92 N. HB. 251, 29 
L. R. A. N. S. 442. 

42 Moore v. Monroe, 64 Iowa 367, 
20 N. W. 475, 52 Am. Rep. 444; Bil- 
lard v. Board of Education, 69 
Kans. 53, 76 Pac. 422, 66 L. R. A. 
166; Hackett v. Brooksville Graded 
School Dist., 120 Ky. 608, 87 S. W. 
792, 69 L. R. A. 592. 


BIBLE IN THE SCHOOLS 123 


Do the reading of the Bible and the offering of prayer in 
the public schools conflict with the provision that no public 
money shall be appropriated for the use of sectarian schools? 
This question has been answered in the affirmative? and in 
the negative.*# 

Do the reading of the Bible and the offering of prayer 
discriminate against any church, sect, or creed, or any form 
of religious faith and worship? This question has been 
answered in the affirmative, and in the negative.*® 

Are the reading of the Bible and the offering of prayer any 
less unconstitutional because all students who object thereto 
are excused from such exercises? This question has been 
answered in the affirmative*? and in the negative.*8 


It may well be that constitutional provisions guaranteeing 
freedom from compulsory attendance upon religious services 
and the right to worship God according to the dictates of one’s 
own conscience are not violated, if all students deeming them- 
selves aggrieved by the reading of the Bible and the offering 
of prayer are excused from such exercises. But obviously the 
fact that such students are excused is immaterial in reference 
to all the other constitutional questions above stated. Con- 
sidering this matter, Judge Orton of the Supreme Court of 
Wisconsin has declared: ‘‘It is said, if reading the Protestant 
version of the Bible in school is offensive to the parents of some 
of the scholars, and antagonistic to their own religious views, 
their children can retire. They ought not to be compelled to 
go out of the school for such a reason, for one moment. The 
suggestion itself concedes the whole argument. That version 
of the Bible is hostile to the belief of many who are taxed to 
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support the common schools, and who have equal rights and 
privileges in them. It is a source of religious and sectarian 
strife. That is enough. It violates the letter and the spirit 
of the constitution.’ Likewise Judge Sommerville of the 
Supreme Court of Louisiana has said: ‘‘Exeusing such chil- 
dren on religious grounds, although the number excused might 
be very small, would be a distinct perference in favor of the 
religious beliefs of the majority, and would work a discrimina- 
tion against those who were excused. The exclusion of a 
pupil under such circumstances puts him in a class by himself; 
it subjects him to a religious stigma; and all because of his 
religious belief. Equality in public education would be 
destroyed by such act, under a constitution which seeks to 
establish equality and freedom in religious matters.’’>? 


The constitutional difficulties that courts encounter in recog- 
nizing the legality of the reading of the Bible in the public 
schools are well expressed by the Supreme Court of Illinois: 
‘‘The historical and literary features of the Bible are of the 
greatest value, but its distinctive feature is its claim to teach 
a system of religion revealed by direct inspiration from God. 
It bases its demand for the reverence and allegiance of mankind 
upon the direct authority of God himself. The various 
Protestant sects of Christians use the King James’ version, 
published in London in 1611, while Catholics use the Douay 
Version, of which the Old Testament was published by the 
English college at Rheims in 1582, and these two versions are 
often called, respectively, the Protestant Bible and the Catholic 
Bible. Each party claims for its own version the most accurate 
presentation of the inspired work as delivered to mankind and 
contained in the original Scriptures. The versions differ in 
many particulars. There are differences of translation many 
of which seem unimportant, though Catholics claim that there 
are cases of wilful perversion of the Scriptures in King James’ 
translation, from which erroneous doctrines and inferences 
have been drawn. The Lord’s Prayer is differently trans- 
lated in the two versions. Of the different translations of the 
Lord’s Prayer in later versions of the Bible, the following 
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language of a Protestant has been quoted with approval by a 
Catholic author: ‘Even the Lord’s Prayer has been tampered 
with and a discord thrown into the daily devotions. The 
inspired text is changed and unsettled, the faith of the people 
in God’s Holy Word is undermined, and aid and comfort given 
the enemy of all religion.’ The Douay version also contains 
six whole books and portions of other books which are not 
included in King James’ version. The Catholic Church 
regards these as a part of the inspired Scriptures, entitled to 
the same faith and reverence as the other portions of the 
Bible, while the Protestant Churches do not recognize them 
as a part of the Scriptures. 


‘‘Christianity is a religion. The Catholic Church and the 
various Protestant Churches are sects of that religion. These 
two versions of the Scriptures are the basis of the religion of 
the respective sects. Protestants will not accept the Douay 
Bible as representing the inspired word of God. As to them, 
it is a sectarian book, containing errors and matter which is 
not entitled to their respect as a part of the Scriptures. It is 
consistent with the Catholic faith but not the Protestant. 
Conversely, Catholics will not accept King James’ version. 
As to them, it is a sectarian book, inconsistent in many partic- 
ulars with their faith, teaching what they do not believe. The 
differences may seem to many so slight as to be immaterial, 
yet Protestants are not found to be more willing to have the 
Douay Bible read as a regular exercise in the schools to which 
they are required to send their children, than are Catholics 
to have the King James’ version read in schools which their 
children must attend. Differences of religious doctrine may 
seem immaterial to some, while to others they seem vitally 
important. Sectarian aversions, bitter animosities, and 
religious persecutions, have had their origin in apparently 
slender distinctions. The schism between the Presbysterian 
Church of the United States of America and the Cumberland 
Presbysterian Church in 1810 grew out of a difference of 
opinion as to the teachings of the Westminster confession of 
faith concerning the doctrines of universal foreordination, 
election, and reprobation. The differences in doctrine existing 
in their revised confessions of faith in 1906 seemed so slight 
to the respective general assemblies of those churches as to 
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form no obstacle to the reunion of the two as a single church, 
yet to thousands of the members of the Cumberland Presby- 
terian Church the differences seem now so vital that their 
consciences will not permit of their consenting to the union, 
and they have adhered to their own organization even where 
they have been obliged to surrender the church property. 

“The reading of the Bible in school is instruction. 
Religious instruction is the object of such reading, but whether 
it is so or not, religious instruction is accomplished by it. 
The Bible has its place in the school, if it is read there at all, 
as the living word of God, entitled to honor and reverence. 
Its words are entitled to be received as authoritative and final. 
The reading or hearing of such words cannot fail to impress 
deeply the pupils’ minds. It is intended and ought to so 
impress them. They cannot hear the Scriptures read without 
being instructed as to the divinity of Jesus Christ, the Trinity, 
the resurrection, baptism, predestination, a future state of 
punishments and rewards, the authority of the priesthood, the 
obligation and effect of the sacraments, and many other 
doctrines about which the various sects do not agree. Grant- 
ing that instruction on these subjects is desirable, yet the 
sects do not agree on what instruction shall be given. Any 
instruction on any one of the subjects is necessarily sectarian, 
because, while it may be consistent with the doctrines of one 
or many of the sects, it will be inconsistent with the doctrine 
of one or more of them. 


‘“We have been considering the case of the Protestant and 
the Catholic. Let us consider that of the Christian and the 
Jew. The Christian believes that Judaism was a temporary 
dispensation, and that Christ was the Messiah,—the Savior 
of the world. The Jew denies that Christ was the Messiah 
and regards him as an impostor. Is it not the teaching of 
sectarian doctrine to his children to read to them daily from 
the New Testament, every chapter of which holds up Christ 
crucified as the Savior of men? 


‘““The petition avers that selected portions of the Bible 
have been read by the teachers, without averring what portions, 
so that it does not appear whether or not the portions so read 
involved any doctrinal or sectarian question. No test sug- 
gests itself to us, and perhaps it would be impossible to lay 
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down one, whereby to determine whether any particular part 
of the Bible forms the basis of or supports a sectarian doctrine. 
Such a test seems impracticable. The only means of prevent- 
ing sectarian instruction in the schools is to exclude altogether 
religious instruction, by means of the reading of the Bible 
or otherwise. The Bible. is not read in the public schools as 
mere literature or mere history. It cannot be separated from 
its character as an inspired book of religion. It is not adapted 
for use as a textbook for the teaching alone of reading, of 
history, or of literature, without regard to its religious char- 
acter. Such use would be inconsistent with its true character 
and the reverence in which the Scriptures are held and should 
be held. If any parts are to be selected for use as being free 
from sectarian differences of opinion, who will select them? 
Is it to be left to the teacher? The teacher may be religious 
or irreligious, Protestant, Catholic, or Jew. To leave the 
selection to the teacher, with no test whereby to determine 
the selection, is to allow any part selected to be read, and is 
substantially equivalent to permitting all to be read. 


“Tt is true that this is a Christian state. The great 
majority of its people adhere to the Christian religion. No 
doubt this is a Protestant state. The majority of its people 
adhere to one or another of the Protestant denominations. 
But the law knows no distinction between the Christian and 
the Pagan, the Protestant and the Catholic. All are citizens. 
Their civil rights are precisely equal. The law cannot see 
religious differences, because the constitution has definitely 
and completely excluded religion from the law’s contemplation 
in considering men’s rights. There can be no distinction 
based on religion. All sects, religious or even anti-religious, 
stand on an equal footing. They have the same rights of 
citizenship, without discrimination. The public school is sup- 
ported by the taxes which each citizen, regardless of his 
religion or his lack of it, is compelled to pay. The school, like 
the government, is simply a civil institution. It is secular, 
and not religious, in its purposes. The truths of the Bible 
are the truths of religion, which do not come within the 
province of the public school. No one denies that they should 
be taught to the youth of the state. The constitution and the 
law do not interfere with such teaching, but they do banish 
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theological polemics from the schools and the school districts. 
This is done, not from any hostility to religion, but because it 
is no part of the duty of the state to teach religion,—to take 
the money of all, and apply it to teaching the children of all 
the religion of a part only. Instruction in religion must be 
voluntary. Abundant means are at hand for all who seek 
such instruction for themselves or their children. Organiza- 
tions whose purpose is the spreading of religious knowledge and 
instruction exist, and many individuals, in connection with 
such organizations and independently, are devoted to that work. 
Religion is taught, and should be tanght, in the churches, 
Sunday schools, parochial and other church schools, and 
religious meetings. Parents should teach it to their children 
at home, where its truths can be most effectively enforced. 
Religion does not need an alliance with the state to encourage 
its growth. The law does not attempt to enforce Christianity. 
Christianity had its beginning and grew under oppression. 
Where it has depended upon the sword of civil authority for 
its enforcement it has been weakest. Its weapons are moral 
and spiritual, and its power is not dependent upon the force 
of a majority. It asks from the civil government only im- 
partial protection, and concedes to every other sect and religion 
the same impartial right.’’°! 


It is apparent that the same constitutional objections 
against the reading of the Bible in the public district schools 
obtain also in reference to the chapel exercises of public normal 
schools, colleges, and universities where the Bible is read. 
To no other subject brought before them have the courts given 
more profound consideration, involving as it does the right 
to religious freedom, and the authorities have been ably 
reviewed by many legal writers.® 


School Credit for Bible Study Outside of School 


The Board of Education of Everett, Washington, ruled that 
high school eredit should be allowed students to the extent of 
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one credit each on Old Testament and New Testament scrip- 
tures under the following conditions: 


““First. Credit shall be granted only after successfully 
passing an examination covering the historical, biographical, 
narrative, and literary features of the Bible, and based upon 
an outline to be hereafter adopted by the board of education. 

“Second. Supervision of instruction in Bible shall not be 
undertaken by the high school beyond the furnishing of a 
syllabus or outline and the setting of examination, rating of 
papers, and determining of credit. 


“Third. It is contemplated that all personal instruction 
and interpretation shall be given in the home or by the religious 
organization with which the students are affiliated, following 
the outline furnished by the board of education.’’ 


On application by a student for a writ of mandamus to 
compel the superintendent of schools to give him an examina- 
tion, under the above rule, the Supreme Court of Washington 
held that the rule was in conflict with an article in the state 
constitution providing that ‘‘no public money shall be appro- 
priated for or applied to any religious worship, exercise, or 
instruction.’’ The court observed that such decisions as hold 
that the reading or study of the Bible was not sectarian did 
not go to the extent of holding that it was not ‘‘religious 
instruction.’’ ‘‘The vice of the present plan,’’ said the court, 
““is that school credit is to be given for instruction at the hands 
of sectarian agents. We had thought that ‘history, biography, 
and biblical narrative’ would require no interpretation,—cer- 
tainly no interpretation calling for the doctrinal opinion of a 
religious organization. Who in authority in our schools is 
to say that a pupil shall or shall not have credit if he answers 
questions in a way that is different from the way intended by 
those who prepared the course of instruction? It may be said 
that the pupil is entitled to credit if he answers in a way that 
is consistent with the faith of his instructor. But there are 
two objections to this. The one is that the examiner may not 
know the faith and teachings of those of a different faith; 
the other and more conclusive objection is that to give a eredit 
in the public school for such instruction is to give a credit 
for sectarian teaching and influence, which is the very thing 
outlawed by the constitution. 
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‘¢ “Courts have been zealous in protecting the money set 
apart for the maintenance of the free schools of the country. 
They have turned a deaf ear to every enticement and frowned 
upon every attempt, however subtle, to evade the constitution. 
Promised benefit and greater gain have been alike urged as 
reasons, but without avail.1 

“In that case it was sought to justify the expenditures of 
school money for the instruction of children outside the public 
schools. The logic of our opinion is that instruction upon all 
subjects proper for the advancement or credit of a pupil should 
be given within and not without the schools, or at least under 
the immediate tuition of a teacher who has qualified to teach 
under the laws of this state. 

‘“‘The plan for the education of our youth as outlined by 
the legislature indicates that it had no intention of ever 
providing credit for work done under the tuition of anyone 
who had not been licensed to teach by the school authorities. 

‘‘No person shall be accounted as a qualified teacher . 
who is not the holder of a valid teacher’s certificate, or diploma 
issued by lawful authority of this state.” 

“‘The law provides? that it shall be the duty of the teacher 
to impress upon the minds of the pupils morality, truth, ete. 
It would seem that the legislature would have declared in 
words that the Bible should be regarded as a textbook, and 
that credits could be given for study outside the school and 
under those not holding either teacher’s certificate or diploma 
if it had so intended. It is no more than a subterfuge to urge 
that the public moneys will not be applied for religious in- 
struction, because the teaching is done outside the school by a 
preacher or priest, or in the home of the pupil, or by a religious 
organization, with which the student may be affiliated; for the 
time of the teachers as well as their technical skill will be 
consumed while under the pay of the state in furnishing the 
syllabus or outline, the conducting of examinations, the rating 
of papers, and the determining of proper credits. 

‘‘Neither the board of education nor the school board has 
undertaken to define the meaning of the word ‘Bible.’ It may 
be said that they did not have the Jewish Bible in mind, for 
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eredit is provided for instruction and examination in the New 
‘lestament, but we apprehend that this would not be binding 
on a Jewish school board. It would be free to prescribe the 
Talmud. A school board made up of Protestants would have 
in mind and provide for instruction and examination in the 
King James’ version. A board made up of Catholics would no 
doubt insist upon the use of the Douay Bible, while a board 
made up of Lutherans would hold the pupil to the translations 
of Luther. 

‘““The resolution provides that the syllabus or course of 
study is to be made up by the school board. What guaranty 
has the citizen that the board having a contrary faith will not 
inject those passages upon which their own sect rests its claims 
as the true church under the guise of ‘narrative or literary 
features’; and if they did so, where would the remedy be 
found? Surely the courts could not control their discretion, 
for judges are made of the same stuff as other men, and what 
would appear to be heretical or doctrinal to one may stand 
out as a literary gem or as inoffensive narrative to another, 
and thus the evil at which the constitution is aimed would 
break out with its ancient vigor. If the sentiment of the 
people has so far changed as to demand the things sought to 
be done, the remedy is by amendment to the constitution.’’* 


Mere Absence from School for Bible Study 


The Board of Education of Mt. Vernon, New York, allowed 
pupils of the fifth and sixth grades to be excused from school 
for forty-five minutes once each week to enable them to 
receive instruction in the churches to which their parents 
desired them to be sent. It appears that the board had cards 
printed on the school press to be used by parents to notify the 
school authorities what church they wished their children to 
attend and to be used by teachers of religious instruction in 
the churches to notify the school authorities when the children 
were present. 

In an action brought by a taxpayer the entire plan was 
enjoined. In buying the cards and printing them on the school 
press the board violated a constitutional provision prohibiting 
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the use of public property, funds, or credit in aid of any school 
wholly or in part under the control of any religious denomina- 
tion, or in which any denominational doctrine is taught. The 
fact that no particular denomination is favored does not affect 
the question. 

Excusing the children from school instruction to permit 
them to receive religious instruction for a definite and fixed 
period weekly was condemned upon two grounds: (1) the 
state law required attendance of pupils during the entire time 
of the school session with exceptions which did not include 
religious instruction; (2) the well-established policy of the 
state that religious instruction shall not be given in the public 
schools or under their auspices. 

The court observed that the plan could not be justified 
from the standpoint of necessity, as religious instruction could 
be given on non-school days or after the school day had ended. 
It suggested that pupils who leave the school for religious 
instructions are likely to fall behind those who remain the full 
time, as they are deprived of instruction given during that 
period. But the gravamen of the objection to this plan is 
this: ‘‘Religious instruction belongs to the parents of the 
children and the churches and religious organizations of the 
eountry. It should be given outside of the public schools and 
outside of school hours. The resolution of the defendants was 
undoubtedly well-intended, and is doubtless an outgrowth of 
the feeling that many well-intentioned persons entertain that 
the religious instruction of the young is being neglected, and 
that something should be done to remedy this condition, and 
that it should be done under the auspices of, and in ¢co- 
operation with, the schools, as in effect it would be if the 
defendants’ resolution here attacked were carried out; but 
the difficulty with it is that it violates the policy above referred 
to, fundamental with the state, and for the reasons indicated 
their desires cannot be legally carried into effect.’’® 

However, in a later case in New York (affirmed by the 
Appellate Division), where the use of public property was not 
involved and where the pupils of the public schools of White 
Plains, at the written request of their parents, were excused 


5 Stein v. Brown, 211 N. Y. S. N. Y. S. 715; People v. Board of 
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thirty minutes each week for religious instruction in the 
various churches, the court declined to interfere. That public 
property cannot be used in the furtherance of such a scheme 
is clear and is recognized in the later decision. That the time 
pupils are permitted to be absent from school may be so great 
as to be an abuse of discretion is also true. Otherwise, where 
the school neither supervises, gives, nor gives credit for such 
instruction, only the matter of discretion in excusing for 
absences seems to be involved. ‘‘ With the power of discretion 
existing in that regard, if it is lawfully exercised, is not abused, 
and does not amount to permitting irregular attendance in the 
fair meaning of that term, it is not for the petitioner nor the 
court to substitute their notions for those of the authorities 
who are vested by law with such power.’’é 


Miscellaneous Decisions Respecting Reasonable Regulations 


The following miscellaneous decisions should be considered 
in reference to the reasonableness of the rules and regulations 
of school officials. The failure to record a regulation of the 
school committee does not render it invalid, although a statute 
requires the secretary of such committee to record all its orders 
and proceedings.’ That abuses may be practiced in the pre- 
tended enforcement of a rule affords no argument against the 
reasonableness of the rule, having reference to the legitimate 
purpose for which it was adopted. A pupil may be punished 
for misconduct, although no rule has been promulgated in 
regard to such conduct.9 A teacher may make reasonable 
rules concerning matters not provided for by the directors’ 
rules, and so may forbid scholars from quarreling and swearing 
on the way home, and punish for the infraction of the rule.” 
Where a schoolboy purposely ran against a smaller boy and 
injured him on the playground, an order by the teacher that 
the offender accompany the injured boy home is not unreason- 

able, it being necessary for the injured boy to go home.!! 


6 People ex rel. Lewis v. Graves, trict Board, 135 Wis. 619, 116 N. W. 
215 N. Y. S: 632, 127 Misc. Rep. 135. 232,16 L. R. A. N. S. 730. 


7 Alvord v. Inhabitants of Ches- 10 Deskins v. Gose, 85 Mo. 485, 
ter, 180 Mass. 20, 61 N. E. 2638. 55 Am. Rep. 387. 
8 Fertich v. Michener, 111 Ind. 11 State ex rel. Beaty v. Randall 


472, 11 N. E. 605, 60 Am. Rep. 709. et al., 79 Mo. App. 226. 
9 State ex rel. Dresser v. Dis- 


134 ESSENTIALS OF SCHOOL LAW 


A rule requiring a pupil to pay a fee, partly for heat and 
light, but largely to supplement the teacher’s salary, is illegal ; 
and an expulsion of a pupil by a teacher under the direction of 
the school board in the enforcement of said rule renders the 
teacher liable in damages to such pupil. <A pupil may be 
expelled for absenting herself from a class in which her work, 
over her protest, was revised by a fellow student, or for 
violating a rule forbidding a student to leave the school 
grounds during school hours for private instruction.14 Where 
a high school student in a students’ meeting, held in the course 
of school work, criticized the board of education, it is within 
the power of said board to punish the insubordination of the 
speaker by expulsion.* A school board has no authority to 
require the payment of a sum of money as a condition of 
reinstatement of pupils under suspension for misconduct.é A 
rule prohibiting an expelled student from attending public 
exhibitions given at a public normal school is tyrannical, and 
cannot be enforced, if the party conducts himself properly at 
the exhibition.1” 


12 Robertson et al. v. Oliver et 
al., 189 Ala. 82, 66 So. 645; Wil- 
liams v. Smith, 192 Ala. 428, 68 So. 
o2ee 

13 Wulff v. Inhabitants of Wake- 
field, 221 Mass. 427, 109 N. E. 358. 

14 Christian vy. Jones, 211 Ala. 
161, 100 So. 99. 


15 Wooster v. Sunderland, 27 
Cal. App. 51,.148 Pac. 959. 

16 State ex rel. Dresser v. Dis- 
trict Board, 135 Wis. 619, 116 N. 
Wi, 232: 

17 Hughes v. Goodell, 
(Pa.) 264. 
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CHAPTER IV 


EXTRAMURAL OPERATION OF RULES AND 
REGULATIONS 


Introduction 


This chapter continues the consideration of the reasonable- 
ness of rules and regulations, attention especially being 
directed to the teacher’s extramural authority. Unaided by 
legislation, the teacher’s authority outside of school (that is, 
during the general term, but outside of school hours and school 
premises) can be exercised only for the direct benefit of the 
school, not for its remote advantage The legislature, of 
course, may at pleasure extend the authority of the teacher 
or of the school board, as much further into the home as the 
fullest exercise of the police power of the state under its 
constitution will allow. This has been well illustrated of late 
by compulsory health regulations and compulsory attendance 
laws. 


But legislatures are not likely to enlarge the teacher’s 
authority outside of school without cogent reasons; neither are 
the courts inclined to extend it by dubious interpretations; 
all this is for a very good and sufficient reason—the authority 
of the teacher outside of school cannot be enlarged without 
correspondingly diminishing the authority of the home. So 
fundamental is the home in our social structure that legisla- 
tures and courts alike impair its authority only with great 
reluctance and for urgent reasons; hence the reason for the 
judicial rule that the teacher’s authority outside of school 
extends only to control and to punish acts which directly and 
not remotely work injury to the school. 

Some of the old cases, decided with few if any precedents 
in point before them, learned strongly, perhaps too strongly, 
in favor of the teacher’s extramural authority. But if in the 


1 Notes, 41 L. R. A. 5938; Jones 495, 62 L. R. A. 160. 
v. Cody, 132 Mich. 13, 92 N. W. 
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in any proper school system and constitute, so to speak, the 
common law of the school. Every pupil is presumed to know 
this law, and is subject to it, whether it has or has not been 
re-enacted by the school board in the form of written rules and 
regulations.’’ In conclusion the court said: ‘‘The school 
authorities have the power to suspend a pupil for an offense 
committed outside of school hours, and not in the presence 
of the teacher, or other pupils, which has a direct and imme- 
diate tendency to influence the conduct of other pupils while 
in the schoolroom and to impair the authority of the teachers. 
The children were instrumental in causing the publication of 
the poem in a newspaper, which supposedly found its way 
into the homes of many of the children attending the high 
school, and who would be as much influenced thereby as if the 
writing had been printed and posted in the schoolroom, or 
there circulated and read. The school authorities must neces- 
sarily be invested with a broad discretion in the government 
and discipline of the pupils, and the courts should not inter- 
fere with the exercise of such authority, unless it has been 
illegally or unreasonably exercised. The trial court has found 
that the act complained of does not evince an abuse of dis- 
cretion. That conclusion is supported by the testimony and 
is here approved.’’6 


Immoral Conduct Outside of School 


In order to maintain the purity and discipline of the public 
schools, a child may lawfully be excluded because of licentious 
and immoral character, although guilty of no immorality 
within the school. In reasoning to this conclusion, in order 
to refute the argument that the teacher has no right to look 
beyond the walls of the school to notice the conduct of its 
pupils, the celebrated Chief Justice Shaw made the following 
points: 1. Can it be doubted that the presence of a pupil 
infected with a contagious disease could be lawfully pro- 
hibited? Why? Simply because his attendance would be 
dangerous and noxious, and consequently an interrruption of 
the equal and common right of all to attend school. 2. 
Truancy is a fault committed wholly beyond the precincts of 


6 State ex rel. Dresser v. Dis- W. 232, 16 L. R. A. N. S. 780. 
trict Board, 135 Wis. 619, 116 N. 
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the school, yet no example is more contaminating, no mal- 
conduct more subversive of discipline. May not an incor- 
rigible truant be expelled, not as a punishment merely, but as 
a protection to others from injurious example and influence? 
3. “The power of all teachers is a parental authority to be 
exercised for the best good of the whole. We think it was 
the intention of the legislature to make the public schools a 
system of moral training. If so, then, it is as necessary to 
preserve the pure-minded, ingenuous children of both sexes 
from the contaminating influence of those of depraved senti- 
ments and vicious propensities and habits as from those in- 
fected with contagious disease.’’? 


Drunkenness During Vacation 


The above doctrine was recently carried in Arkansas to a 
questionable extreme. Here a pupil was suspended for being 
drunk and disorderly during vacation on Christmas day in 
violation of the ordinances of the city. The court said this 
alone was sufficient cause for suspension, appearing to think 
that it interfered with the successful management of the 
school. The decision overlooks the principle that outside 
misconduct to be punishable must be of direct injury to the 
school. Had it been proved that while intoxicated the pupil 
had slandered or abused the teacher, thus impairing his 
authority in the schoolroom, suspension would undoubtedly 
have been proper; otherwise, the offense charged appears to be 
only a remote injury to the school. While the boy may 
have been expellable on account of a character menacing the 
morals of other pupils, yet this does not appear in evidence, 
unless it may properly be predicated upon a single instance 
of intoxication. 


Interference With the Social Activities of Pupils 


The public school directors of Tipton, Missouri, made a 
rule that no pupil, during the school term, should attend any 
social party, and in consequence of such rule expelled a 
seventeen-year-old boy, who had attended such a party with 


7 Sherman vy. Inhabitants of Ark. 254,116 S. W. 211, 20 L. R. A. 
Charleston, 8 Cush. (Mass.) 160. N. S. 205. 
8 Douglas v. Campbell et al., 89 
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the permission of his parents. On an application for the writ 
of mandamus to compel the directors to continue him as a 
student, the court held that this rule was an unreasonable 
interference with the parent’s control over his child, and con- 
sequently reinstated the pupil. In rendering this decision, 
Judge Norton said: 

‘‘The directors are not authorized to prescribe a rule which 
undertakes to regulate the conduct of the children of the 
district, who have a right to attend school, after they are 
dismissed from it and remitted to the custody and care of the 
parent and guardian. They have the unquestioned right to 
make needful rules for the control of pupils while at school 
and under the charge of the person or persons who teach it. 
While in the teacher’s charge, the parent would have no right 
to invade the schoolroom and interfere with him in his manage- 
ment. On the other hand, when the pupil is released and sent 
back to his home, neither the teacher nor the directors have 
the authority to follow him thither, and govern his conduct 
while under the parental eye. 

‘“‘It certainly could not have been the design of the legisla- 
ture to take from the parent the control of his child while not 
at school, and invest it in a board of directors and a teacher 
of a school. If they can prescribe a rule which denies to the 
parent the right to allow his child to attend a social gathering, 
except upon pain of expulsion from a school which the law 
gives him the right to attend, may they not prescribe a rule 
which would forbid the parent from allowing the child to 
attend a particular church, or any church at all, and thus step 
in loco parentis and supersede entirely parental authority ?’” 


Khaki Uniforms for High School Students 


The trustees of an agricultural high school in Mississippi 
adopted a rule requiring all boys attending the institution to 
wear a khaki uniform when in attendance upon the school and 
when visiting public places within five miles of the school, 
even on Saturdays and Sundays. On a bill for an injunction 
to prevent the enforcement of this rule, brought by the plain- 
tiff as father and as next friend of a pupil, the Supreme Court 


9 Dritt v. Snodgrass, 66 Mo. 286, rel. Clark v. Osborne et al., 24 Mo. 
27 Am. Rep. 343; accord, State ex App. 309, 32 Mo. App. 536. 
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of Mississippi held that the rule was good in part and bad in 
part, as appears from the following excerpt from the opinion: 


“‘Tt will be noted from an examination of these laws relat- 
ing to agricultural high schools that the power is given them 
to have dormitories where students may board during the 
school term. The students of these agricultural high schools 
who board in the dormitories are under the care and custody 
of the school authorities during the entire scholastic session, 
and until they have returned to the care and custody of their 
parents. For their proper maintenance the board of trustees 
of this school had a right to pass these orders which would 
apply to all students boarding in the dormitory during the 
time that they remained as students of the school. These rules 
will continue to apply to them until they cease to be under 
the care and control of the school management and return to 
the parental charge. 


‘“With reference to the students who are merely day pupils 
of this school and who each afternoon return to the parental 
charge, the order would not apply to them while under the 
control of their parents. That is to say after they return 
home from school in the afternoon they would be under the 
control of their parents until they again start for school. This 
order would not control what apparel these children should 
wear after school hours and while under parental control. 


‘‘Children are under parental control until their parents 
start them to the school during the day. They are under the 
parental control during the school holidays, which I assume 
from this record are Saturdays and Sundays. Consequently 
the orders here in question would apply to those students 
boarding in the dormitory during the scholastic term, but 
would not apply to those students hving with their parents 
except while going to, at the school, and returning to the 
parental roof. We understand the decree of the chancellor to 
be to this effect.’’!° 


Prohibition of Athletic Contests 


The school board of Marion, Iowa, passed a regulation to 
the effect that the board ‘‘would not permit football or its 


10 Jones v. Day, 127 Miss. 186, 89 So. 906, 18 A. L. R. 645. 
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practice under the auspices of the high school or on the school 
grounds.’’ For violation of this rule a certain boy was 
suspended, whereupon he instituted mandamus proceedings for 
reinstatement. This boy, on a Saturday afternoon, at the fair 
grounds, had played on a football team composed largely of 
high school students. He had also assisted others in posting 
this game as a high school contest. It was contended in his 
behalf that the rule did not apply to the conduct of pupils 
on holidays and outside of school hours. If so construed, it 
was argued, it would be unreasonable and invalid. In uphold- 
ing the school board and denying the mandamus, Chief Justice 
McClain said: ‘‘The conduct of pupils which directly relates 
to and affects the management of the school and its efficiency 
is within the proper regulations of school authority. The 
proper power of the school board in reference to the encourage- 
ment or discouragement of the playing of football by the pupils 
of the school was not limited to the high school grounds, but 
extended to participation by pupils in games as members of a 
team purporting to represent in any way the high school.’’4 
As throwing light on the above situation, the following extract 
from another Iowa case is instructive: ‘‘A pupil may engage 
in sports beyond school that will render him unfit to study 
during school hours. Cannot these sports be forbidden? The 
view that acts, to be within the authority of the school board 
and teacher for discipline and correction, must be done within 
school hours is narrow and without regard to the spirit of the 
law and the best interest of our common schools.’’!? 


Parents’ Misconduct Justifying Suspension 


In a well considered case in Georgia, it appears that a 
mother entered the room of a teacher during school hours and 
unkindly criticized the teacher’s conduct and methods in the 
presence of her pupils. On the ground that such conduct 
seriously interfered with the discipline of the school, the city 
superintendent conditionally suspended her three daughters, 
who do not appear to have been guilty of any misconduct on 
their part. The Supreme Court sustained the superintendent 


11 Kinzer v. Toms, 129 Iowa 441, 12 Burdick v. Babcock et al., 31 
105 N. W. 686, 3 L. R. A. N. S. 496. Iowa 562. 
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in this position, denying a mandamus to require the children 
to be received to their former places in the school. 

Briefly expressed, the court reasoned as follows: Under 
the common law, unchanged in Georgia, the parent could 
legally allow his child to grow up in ignorance. For this 
moral wrong there is no redress—no remedy for the child, no 
punishment of the parent. No child can be compelled to enter 
or remain in school without the parents’ consent, and where 
that consent is not given on the terms rightly prescribed by 
the school board it is the same as withheld. Moreover, the 
right of the child to attend school is dependent upon the good 
conduct of the parent as well as of the child. ‘‘Both must 
submit to the reasonable rules and regulations of the school, 
and the parent must so conduct himself as not to destroy the 
influence and authority of the school management over the 
children. Any act of disorder in the schoolroom calculated 
to bring into contempt the authority of the school and teacher 
should be met with punishment calculated to impress the pupils 
with the importance of obedience and respect to constituted 
authority. Children are too much disposed naturally to look 
with contempt upon authority, and parents should be restrained 
from encouraging this tendency.’’ In conclusion the court 
said that under the facts of the case, notwithstanding the 
absence of any rule on the subject, it was the duty of the 
school authorities to suspend the children in question. 


Two novel features involved in the above case should not 
be overlooked. Usually in such cases some improper act or 
omission is directly chargeable to the child himself, but in this 
case the misconduct in question is altogether attributable to 
another. The misconduct of the mother, for which the children 
were suspended, occurred during the lifetime of the father, 
who at common law was invested with the sole power to control 
his children. The court held, however, that whatever penalty 
would follow an act of the father might properly be attached 
to a similar act of the mother. Since the legal personality 
of the wife is at common law and in Georgia merged into that 
of her husband, in legal contemplation her misconduct in this 
case may be considered the misconduct of her husband. The 


13 Board of Education of Car- 422, 28 S. H. 896, 41 L. R. A. 593. 
tersville v. Purse et al., 101 Ga. 
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same result is reached by a consideration of public policy, as 
the interference of the mother may prove as disastrous to 
school discipline as the intervention of the father. : 


Duty of Parents to Sign Report Cards 


It was decided in an early Nebraska case that, under a 
statute authorizing the trustees to make such rules and regu- 
lations as they thought needful for the government of the 
school, the school authorities might lawfully suspend a pupil 
because the father refused to sign a monthly report card. In 
this case the school board had made a rule requiring the 
teacher to send to the parent each month for signature a 
report card showing the standing of the pupil and providing 
if it were returned unsigned the pupil was to be sent home 
to get it signed. The reason given by the father for refusing 
to sign was that the standing was not so good as on the prior 
reports that he had signed.!* 


No other decision involving this question has been found. 
The judgment of the Nebraska court can be sustained only 
upon the ground that the parent’s refusal to sign a report 
ecard is directly injurious to the well-being of the school. 
This is far from being so apparent as in the Georgia case just 
considered, where the mother during school hours criticized 
the teacher in the presence of her pupils. But in cases where 
the court finds it impossible to decide positively that a direct 
injury has been done the school—the arguments pro and con 
appearing balanced—it may do so impliedly, the presumption 
supporting the validity of the action of school authorities 
securing in doubtful cases a decision in their favor. 


May Home Study Be Required? 


About 1887, a teacher in Texas assigned one of his pupils, a 
thirteen-year-old boy, two examples in arithmetic to be worked 
at home over night, warning him that a whipping would be the 
penalty of non-compliance. When the examples were called 
for the next day, the boy said that he was willing to solve the 
problems in school, but that he would not work them at home, 
giving no excuse for his contumacy. Whereupon the teacher, 


14 Bourne et al. v. State ex rel. Taylor, 35 Neb. 1, 52 N. W. 710. 
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being a man of his word, undertook to chasten this youthful 
opponent of study in absentia, the result being that the latter 
proceeded to emphasize his arguments with a butcher knife. 
In affirming the boy’s conviction of an aggravated assault, the 
Supreme Court said: ‘‘The authority of a teacher over his 
pupils is not, in our opinion, necessarily limited to the time 
when the pupils are at the schoolroom or under the actual 
control of the teacher. Such authority extends, we think, to 
the prescribing and enforcement of reasonable rules and 
regulations, even while the pupils are at their homes.’’!® 


In harmony with the principle of the above case is a much 
later decision by the Supreme Court of Georgia,!® to the effect 
that ‘‘where a pupil has been instructed to prepare a paper on 
a given subject and does not do so, but reads a paper prepared 
by her father and containing expressions improper and 
disrespectful to the teacher, the offense is two-fold; and 
although the school authorities may excuse and condone the 
preparation by the father of the paper actually read, and also 
its reading by the pupil, the latter may still be punished for 
the failure to prepare a paper herself in compliance with 
instructions. If the punishment be the preparation of a paper 
on the same subject at a later date and the pupil refuse to 
prepare it, such pupil may be disciplined by expulsion or 
suspension or other proper punishment.’’ It is to be noted 
that the above court holds that whether a particular subject 
given by school authorities for composition or debate is suited 
to the age and advancement of the pupil is a question for 
determination by such authorities and not by the courts. 


Notwithstanding dicta in the above cases and the inferences 
that may be drawn therefrom, it should be noticed that the 
precise issue of the reasonableness of home study was not 
involved in either of them. The conduct of the Texas boy 
during school hours was criminal assault, and the failure of 
the Georgia girl to prepare a required exercise properly may 
be punished without regard to the rule requiring it to be 
prepared at home. It does not necessarily follow, because the 
unexcused failure of a pupil to prepare certain school work 


15 Balding v. State, 28 Tex. App. School et al. v. Bradford, 111 Ga. 
172, 4 S. W. 579. 801, 36 S. BE. 920. 
16 Samuel Benedict Memorial 
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may be punished, that the failure of a pupil to do it as home 
work may be punished. 


That home study may not be required has been expressly 
decided by the Supreme Court of Mississippi. Statutory 
authority to school trustees to prescribe and enforce rules not 
inconsistent with law for the government of schools does not 
empower them, it is held, to require pupils to spend certain 
hours of the evening!? in study at home. In declaring this 
rule a nullity, beyond the power of the trustees to adopt or 
the teachers to enforce, Judge Mayes said: ‘‘Certainly a rule 
of the school which invades the home, and wrests from the 
parent his right to control his child around his own hearthstone, 
is inconsistent with any law that has yet governed the parent 
in this state, and the writer of this opinion dares hope that it 
will be inconsistent with any law that will ever operate here, 
so long as liberty lasts and children are taught to revere and 
look up to their parents. In the home the parental authority 
is and should be supreme, and it is a misguided zeal that 
attempts to wrest it from them.’’!8 


This decision is good law. Suppose the father forbids home 
study or prescribes work for the child, making such study 
impossible. Would not the teacher’s attempt to require home 
study under such circumstances be a greater supersedure of 
parental authority than a school edict against the attendance 
of pupils upon social gatherings during the school term? The 
Missouri court, as we have seen, held such an edict bad.1® 
Certainly the law would excuse a child from home study, if it 
should prove detrimental to his health. Until there are a 
greater number of American decisions on this subject, a 
cautious teacher, in the absence of statutory authority, will 
refrain from inflicting punishment upon a child who neglects 
home study under the direction of his parents. 


May the Parent Select His Child’s Studies? 


In the absence of parental interference it is the positive 
duty of the child to follow the course of study prescribed by 
the school authorities. The state legislatures of several states 


17 (From 7 to 9 p. m.) N.S. 983. 
18 Hobbs et al. v. Germany et al., 19 Dritt v. Snodgrass, 66 Mo. 286, 
94 Miss. 469, 49 So, 515, 22 L. R. A. 27 Am. Rep. 343. 


PARENT’S SELECTION OF STUDIES 147 


have enacted legislation to take away the right of the parent. to 
direct his child’s education in the public schools, just as they 
have occasionally taken away the right of the parent to enjoy 
his child’s services by the compulsory school law. However, in 
the absence of statute, there is conflict among the authorities 
as to the right of the teacher to suspend or expel or otherwise 
punish a child, for not following the prescribed course of study 
where the parent interferes and requests that his child be 
excused from certain studies. The greater number of cases 
denies the right to punish under such circumstances.2? The 
Illinois court has said: ‘‘Whether fortunate or unfortunate 
to the pupil, it is for the parent, not the trustees, to direct the 
branches of education he shall pursue, so far as they are taught 
and he is qualified to pursue them in the high school.’’! 
Likewise the Wisconsin court, while asserting that it did not 
propose to throw any obstacle in the way of the performance 
of the proper duties of the school authorities, declared: ‘‘But 
these powers and duties can be well performed without denying 
to the parent all right to control the education of his 
children.’’2 In contrast with the decision of a number of 
courts holding arbitrary and unreasonable a rule requiring a 
child to pursue a study against the request of the parent, we 
have the emphatic declaration of the New Hampshire court 
that ‘‘the power of each parent to decide what studies the 
scholar shall pursue and what exercise he shall perform would 
be a power of disorganizing the school and rendering it 
substantially useless.’’*? The courts of Indiana, Ohio, and 
Vermont also have denied to the parent the legal right to direct 
his child’s course of study.”4 


An excellent illustration of the modern judicial attitude 
on this subject is furnished by a recent opinion of the 
Oklahoma Supreme Court, holding that the parent has the 
right to make a reasonable selection from the prescribed course 
of study for his child to pursue, his right in this regard being 


20 Board of Education of Car- 23 Kidder v. Chellis, 59 N. H. 
tersville v. Purse et al., 101 Ga. 473. 
422, 28 S. E. 896, 41 L. R. A. 593. 24 State v. Webber, 108 Ind. 31, 


21 Trustees of Schools v. People 8 N. EB. 708, 58 Am. Rep. 30; State 
ex rel., van Allen, 87 Ill. 303, 29  v. Mizner, 50 Iowa 145, 32 Am. Rep. 
Am, Rep. 55. 128; Sewell v. Board of Education, 

22 Morrow v. Wood, 35 Wis. 59, etc., 29 Ohio St. 89. 

17 Am. Rep. 471. 
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superior to school officers’ and teachers’, notwithstanding the 
compulsory school law of that state.2° Following is a part of 
the chain of reasoning leading to this conclusion: To require 
a pupil to pursue every study taught is arbitrary and 
unreasonable.2° The parent is likely to make as wise a selection 
as the teacher.27 He possesses superior opportunities of 
knowing the physical and mental capabilities of his child. 
The full course may be more than the strength of the child can 
undergo. Besides, the father may desire his child to take 
lessons in music, painting,.or other studies from private 
teachers. This he has a right to do.?8 It is idle to say that 
the parent, by sending his child to school, impliedly clothes 
the teacher with the exclusive authority to direct his studies in 
a case where the parent expressly reserves this right to himself. 
The reasons advanced by older cases for a contrary decision 
are extendedly considered and vigorously repudiated by the 
Oklahoma court. 


Inasmuch as the common law imposed no legal duty upon 
the parent to educate his child, it is submitted that any law 
restricting the control of the parent over his child should be 
strictly construed. Certainly, many subjects of the curriculum 
may be omitted without substantially affecting the child’s 
capacity to master other studies. Whenever the parent insists 
upon his child’s pursuing certain studies only, there is no 
adequate reason to justify excluding the child from any classes 
that he can attend with profit to himself and without detriment 
to others. He hardly is a far-sighted teacher who would deny 
a child instruction in all branches, because perchance his father 
would deny him instruction in some of them. 


Vaccination as a Condition of School Attendance 


There is no doubt of the power of the legislature to require 
vaccination as a condition of admission to the public schools, 
even in the absence of a smallpox epidemic or apprehension of 


25 School Board Dist. No. 18 v. 27 Morrow v. Wood, 35 Wis. 59, 
Thompson, 24 Okla. 1, 103 Pac. 578, 17 Am. Rep. 471. 
138 Am. St. Rep. 861. 28 State ex rel. Sheibley v. 


26 Trustees of Schools v. People School Dist., ete, 31 Neb. 552, 48 
ex rel. van Allen, 87 Ill. 303, 29 Am. N. W. 393. 
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its outbreak.*®? This is an incident of the police power of the 
state. Under such a statute a board of education may suspend 
a teacher for refusing to be vaccinated ;29 and the board itself 
may be mandamused to observe the statute.*! 


What the legislature may do directly in this regard, it may 
authorize school boards, boards of health, city councils, and 
other local authorities to do; and, so empowered, they may 
exclude unvaccinated children, even in the absence of small- 
pox. Moreover, the power of local authorities to refuse 
admission to unvaccinated children, during an existing or 
apprehended epidemic of smallpox and not otherwise, has been 
sustained under the general power to make regulations for the 
preservation of the public health.*8 


But in the absence of an epidemic of smallpox, or the 
apprehension of one, local authorities, unless expressly 
empowered by statute, have no right to make vaccination a 
condition of admission to the public schools.*4 Yet it has been 
held that a constitutional provision authorizing the regents of 
a state university to fix the qualifications for the admission of 
students empowered them to make and enforce a rule requiring 
all students entering the school to be vaccinated, and that the 
legislature could not exempt from this rule students who were 
conscientiously opposed to vaccination.*° A rule requiring a 
pupil having a physician’s certificate that he is not a fit subject 
for vaccination to renew it once in two months is not unreason- 
able.26 Where vaccination is legally required, the fact that a 
child’s physical condition renders inoculation dangerous gives 


29 Note, 17 L. R. A. N. S. 710; 12 
RC) Ls p:- 1289; Com. ex. rel: 
Schaffer v. Wilkins, 271 Pa. 523, 
115 Atl. 887, 19 A. L. R. 1379. 

30 Lyndall v. High School Com- 
mittee, 19 Pa. Super. Ct. 232. 

31 Com. ex rel. Schaffer v. Wil- 
kins, 271 Pa. 5238, 115 Atl. 887, 19 
PAM eked oes 

32 Bissell v. Davidson, 65 Conn. 
188, 32 Atl. 348, 29 L. R. A. 251; 
State ex rel. Milhoof v. Board of 
Education of Village of Barberton, 
76 Ohio St. 297, 81 N. E. 568, note, 
10 Ann. Cas. 879. 

33 Blue v. Beach, 155 Ind. 121, 56 


N. E. 89, 50 L. R. A. 64; State ex 
rel. O’Bannon v. Cole, 220 Mo. 697, 
OS Said 24a Delere hee meAS oN are 
986; Hutchins v. School Committee 
of Town of Durham, 137 N. C. 68, 
49 S. E. 46. 

.34 Note, 17 L. R. A. N. S. 712; 
Potts et al. School Directors v. 
Breen et al., 167 Ill. 67, 47 N. E. 81, 
39 L. R. A. 152; State v. Burdge, 95 
Wis. 390, 70 N. W. 347, 60 Am. St. 
Rep. 123, 37 L. R. A. 157. 

35 Williams et al. v. Wheeler et 
al., 23 Cal. App. 619, 138 Pac. 937. 

36 Spofford v. Carlton et al., 238 
Mass. 528, 131 N. E. 314. 
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him no right to attend school unvaccinated,’ the rights of the 
many being superior to those of the few. The board may 
require the vaccination to be by scarification and injection of 
cowpox rather than by taking medicine internally.*® 


Vaccination, as a condition precedent to admission to the 
publie schools, is not ‘‘compulsory’’ vaccination. It simply 
gives a child the option either to be vaccinated or to remain out 
of school until the danger of smallpox is past. The reason- 
ableness of this regulation has been well stated by the 
Pennsylvania Supreme Court: ‘‘It would not be doubted 
that the directors would have the right to close the schools 
temporarily during the prevalence of any serious disease of an 
infectious character. This would be a refusal of admission to 
all the children of the district. They might limit the exclusion 
to children from infected neighborhoods or families in which 
one or more of the members was suffering from the disease. 
For the same reason they may exclude such children as decline 
to comply with requirements looking to the prevention of the 
spread of contagion, provided these requirements are not 
positively unreasonable in their character.’”*? 


As the courts enter upon the determination of disputed 
scientific questions only as a last resort, they have refrained 
from passing directly upon the preventive value of vaccination. 
Their general attitude is well expressed, however, by the 
Pennsylvania Supreme Court: ‘‘We are not required to 
determine judicially whether the public belief in the efficacy 
of vaccination is absolutely right or not. A decided majority 
of the medical profession believe in its efficiency. Though the 
plaintiff might be able to demonstrate by the highest scientific 
tests that the popular belief is unfounded, that would not be 
enough. It is not an error in judgment, or a mistake upon 
some abstruse question of medical science, but an abuse of 
discretionary power, that justifies the courts in interfering 
with the conduct of the school board or in setting aside its 
action.’’40 In even more emphatic language, perhaps, the 


37 Hutchins v. School Committee School Dist., 162 Pa. 476, 29 Atl. 
of Town of Durham, 137 N.C. 68, 742, 25.10. Re AL 152% 
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Supreme Court of California has observed: ‘‘While vaccina- 
tion may not be the best and safest preventive possible, 
experience and observation—the test of the value of such 
discoveries—dating from the year 1796, when Jenner disclosed 
it to the world, has proved it to be the best method known to 
medical science to lessen. the liability to infection with the 
disease.’’#1 

In order to keep well within his legal rights in the matter 
of health regulations, the teacher may observe the following 
precautions: 1. Do not refuse to admit a child to school on 
account of its health, except in enforcing an express regulation 
of the school board, city council, board of health, other local 
authority, or the legislature itself. 2. Before enforcing any 
regulation prescribed by a local authority, satisfy yourself that 
the legislature has empowered such body generally or specially 
under the existing circumstances so to act, for no such power 
will ever arise by implication,” although powers conferred by 
statute upon local authorities to secure the preservation of 
public health will be given a broad and liberal construction in 
aid of their beneficial purposes.*#* 3. Unless the local authority 
is expressly authorized to require vaccination as a condition 
precedent to attending the public schools, be satisfied that 
there is ‘‘an immediate, present necessity, occasioned by a 
reasonable well-founded belief and apprehension that smallpox 
is prevalent in the community in which the school is located, 
or is approaching that vicinity.’’*4 If there is no such 
impending epidemic, the regulation requiring vaccination will 
be held unreasonable and void. 4. Do not as a teacher 
prescribe any regulation exacting vaccination, or other health 
requirement, as a condition to entering the public school, unless 
satisfied that the power to formulate such regulation is clearly 
lodged in you by a state statute. No such statute has ever 
come under the writer’s notice, as legislatures appear to deem 
it better policy to lodge such discretion, trenching as it does 
upon the citizen’s individual liberty, in the school board, city 
council, board of health, or other local authority. 


41 Abeel et al. v. Clark, 84 Cal. 353, 90 N. W. 783, 91 Am. St. Rep. 
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The above suggestions are designed to keep the teacher 
completely within the sphere of his legal rights. In exceptional 
cases it may be the part of humanity to disregard them to 
protect the school from contagion in cases where the school 
board has not acted. It also may be the part of tact or 
discretion to overlook them in cases where the school board 
makes an unauthorized rule and insists upon its enforcement. 
In all cases where the authority of the board is doubtful, the 
teacher should remember that its regulations are presumed 
valid until judicially determined otherwise.4® 

A pupil illegally excluded from school for his refusal to 
become vaccinated is, of course, entitled to maintain an action 
on the case against the teacher for the unlawful interference 
with his right to attend school.* 


May Health Certificates from Pupils Be Required? 


The power of local bodies to require a certificate of 
vaccination as a condition of admission to the public schools 
exists, in the absence of legislation, only during an epidemic 
of smallpox or an apprehended outbreak thereof; although 
the legislature may require vaccination as a condition of 
admission at any time.48 Not until 1914, however, did an 
American court pass upon the reasonableness of a rule of a 
school district requiring a general certificate of health as a 
condition of admission to the public schools. 

The Board of Education of the Independent School District 
of the City of Aberdeen, South Dakota, required pupils, at the 
beginning of each school year, to obtain and furnish a 
‘‘Physical Record Card.’’ One side of this card was to be 
filled out by the teacher, the other by some regular licensed 
physician. The card furnished a history of contagious disease, 
and the condition of the lungs, heart, tonsils, teeth, and skin 
diseases of the pupil. It was optional with the pupil and 
parents whether such physician was of their own selection and 
the examination at their own expense, or one furnished by the 
school board at the expense of the school district. 


This regulation was vigorously attacked as unreasonable 


46 Kinzer v. Toms, 129 Iowa 441, 48SNOte 17 ie ae AND Sen On 
105 N. W. 686, 3 L. R. A. N. S. 496. State ex rel. O’Bannon v. Cole, 220 

47 Burroughs v. Mortenson et al. Mo. 697, 119 S. W. 424, 22 L. R. A. 
312: Til. 163, 143 N;: EB. 457; N.S. 986, 


HEALTH CERTIFICATES 153 


and unconstitutional, but the South Dakota Supreme Court 
sustained it, overruling the objections (1) that the school 
board had no implied authority to make the rule; (2) that 
jurisdiction over health matters was vested exclusively in the 
board of health; (3) that it interfered with the constitutional 
requirement that schools shall be maintained equally for all of 
school age; (4) that it was unreasonable because the examina- 
tion of a child may result in mental suggestion of diseases; and 
(5) that the constitutional rights of liberty and religious 
freedom were infringed thereby. 


The following excerpt from the opinion presents the 
reasoning of the court on the principal issues: ‘‘ Appellant 
urges that respondents were adding to the qualifications for 
admission prescribed by law. There is no merit in this 
contention; one might as well contend that to require a pupil 
to take his term examination to ascertain his progress in school 
work was the adding of a qualification for membership in the 
school. Under the regulation complained of, no person is 
excluded from the school except upon his own volition. 
Respondents merely seek to learn those things concerning the 
mental and physical condition of the pupil, which they think 
useful and needful in the proper discharge of the functions of 
the school, and especially in the proper handling of the 
individual pupil. The report asked for would lead to the 
exclusion of the pupil only when it showed that the child was 
not of school age, that it was not a resident of the district, or, 
if the respondents so ordered, when it showed that the child 
was then suffering from some disease rendering it a menace to 
its associates. 


‘‘Need a child suffer any indignity or a violation of any 
sacred right by submitting to such physical examination as 
would be necessary in order that a physician might fill out the 
report called for? Appellant did not prove, nor do we find 
anything in the report requiring, that there need be any 
exposure of the person of the child or any manipulation of its 
body such as would shock the sensibilities of the most refined 
person. Here, again, we must not overlook the person who 
makes the examination; the conventionalities of our time 
recognize the absolute propriety of submitting one’s body to 
the examination of a physician, whenever such examination is 
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made for the purpose of gaining information concerning one’s 
physical condition. The established customs—the convention- 
alities of the time—are matters to be considered in determining 
the reasonableness of a particular action; therefore a thing 
may be reasonable though it conflicts with the individual views 
of the few, if it conforms to that of the many. Such an 
examination as the report calls for could not subject a child to 
anything not in perfect harmony with the conventions of 
to-day, could not subject it to indignity, and would be 
reasonable. 


‘‘In appellant’s brief it is urged that the examinations 
called for may result in such mental suggestion of diseases as 
may result in mental disease germs. Counsel has quoted an 
article in support of such contentions, but he has failed to point 
out how the examination called for need, in any manner, 
suggest disease to the child; the child need not know the 
contents of the report. If such an examination is a menace to 
a child’s health owing to the danger of mental suggestion, the 
study of physiology and hygiene should be banished from our 
schools. The time may come when the contentions of 
appellant will become the accepted doctrine of the day; but 
courts must follow the accepted doctrines of the present, 
except when, through competent evidence submitted, the 
fallacy of a particular doctrine is established. No question of 
therapeutics is presented by this appeal.’’*® 


The limits of the above decision should be kept in mind. 
(1) The examination it sanctions was required of all pupils; 
(2) the school physician was not constituted the sole judge of 
a pupil’s health, as a report by a physician selected by the 
parents of the pupil was accepted; and (3) the examination 
itself necessitated no exposure of the person, shocking to the 
sensibilities of a refined person. Each of the above limitations, 
it is submitted, is essential to the reasonableness of any rule 
providing for the health inspection of pupils. The right of the 
people to be secure in their persons against unreasonable 
searches is embodied in the constitution of every state. The 
privacy and sanctity of the person of one not under lawful 
arrest may be lawfully invaded only under the authority of a 


49 Streich v. Board of Education IL. R. A. 1915 A 632. 
et al., 34 S. D. 169, 147 N. W. 779, 
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search warrant. No school regulations can violate the law or 
deprive students of constitutional rights. It follows, there- 
fore, that in the absence of the valid execution of a valid search 
warrant, the school authorities cannot compel the examination 
of pupils for venereal disease; neither can they make such 
examination a condition of school admission or attendance.” 


School Health Inspection and Clinics 


In 1910 the Supeme Court of Minnesota held that a school 
board had authority to employ a nurse to inspect the physical 
condition of pupils... In 1920 the Supreme Court of Colorado 
decided that medical men, dentists, and nurses may be 
employed for the health inspection of pupils and for advice as to 
methods of physical education. It said, however, that such 
education ‘‘should not include medical or surgical treatment 
for disease. That would be to make infirmaries or hospitals of 
the schools.’’? In 1921 the Supreme Court of Washington, in 
harmony with the above restriction, denied the implied power 
of a school district, at the expense of taxpayers, to equip 
schoolrooms for the performance of surgical and dental 
operations upon pupils who are not able to pay for them and 
to employ the necessary physicians, dentists, and nurses to care 
for them. Authority to do this, it was held, could not be 
inferred from a statute empowering school authorities to 
exclude pupils exposed to contagious disease, to employ a 
medical inspector to pass upon all questions of school health 
and sanitation, and to make periodical inspection of the 
schools. They were allowed, however, to employ physicians, 
nurses, and dentists to treat the pupils of the parental schools 
which were maintained under statutory authority for the care 
and custody of pupils committed thereto by due process of law, 
which in effect removes them from the care and custody of 
their parents or guardians. The true principle for the 
determination of such questions is as follows: School 
authorities have no powers except such as are conferred by 
legislative act, either expressly or by necessary implication, 


50 55 Am. Law Rev. pp. 233-50. and Publishing Co., 68 Colo. 573, 
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and doubtful claims of power are resolved against them. They 
have special powers and cannot exceed them. 


Rights of Diseased Students 


A student said to be suffering from venereal infection was 
sent home from The Tuskegee Normal and Industrial Institute, 
a state institution of Alabama. The parents were advised by 
letter of the girl’s condition, and the dean of women added, 
‘Tt seems to indicate that Velma has not been living right.’’ 
Permission to return to school was denied. 

In a suit for libel the student recovered a judgment of 
$5,000.00 in the lower court, which was reversed by the 
Supreme Court of Alabama on the ground that the communi- 
cations were conditionally privileged and not actionable in the 
absence of malice. The court said: 

‘‘The authority to exclude from association with the school 
any who may be or become undesirable from either physical 
malady or moral obloquy is not debatable. When a student’s 
relation to the institution is severed by direction of its 
authorities, it is not only natural, but justly to be expected as 
a part of that duty, that the parent or guardian of the 
dismissed student should be advised of the cause of dismissal; 
and this is especially true with respect to a school of a 
public character, to the maintenance of which governmental 
funds are devoted. The communication, by personal, authori- 
tative letter addressed and sent to the parent or guardian of a 
dismissed student, of the cause or reason for the student’s 
dismissal or for the denial of readmission, is a privileged 
occasion. Where, as here, the evidence descriptive of the 
oceasion is undisputed, the inquiry whether the occasion was 
privileged is a question of law, to be decided by the court, not 
by the jury.’”® 

The correctness of the above conclusion cannot be 
questioned; but it should be observed that the question 
involved was one of libel. Had the student after her recovery 
brought a mandamus proceeding for readmission, it does not 
necessarily follow that she would have lost. Her character 
then would have been put in issue. It was not in issue in the 


4°24 Ri C. Tp. 569: 5 Kelly et al. v. Gurley, 208 Ala. 
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libel suit, where to win the student was obliged to prove a 
published statement of a defamatory nature both false and 
malicious. It may well be questioned whether the mere fact 
of past venereal infection establishes a prima facie case of 
moral obloquy, in view of the law’s presumption of innocence 
and correct conduct and.its assertion that the imputation of 
past disorder does not result in exclusion from society. But 
assuming it does, it does not necessarily follow that the student 
in fact ‘‘has not been living right.’? The student has the right 
to prove good character; and upon its establishment certainly 
cannot be denied school privileges. 


A Storekeeper’s Right to Student Patronage 


The Board of Education of the City of Detroit required 
pupils to go directly to their homes at the close of school at 
noon and at night. A tradeswoman brought an action for 
damages against the principal of one of the schools, claiming 
that his enforcement of this rule had worked a decided injury 
to her confectionery business. In denying damages the court 
said: ‘‘It is not only the legal right, but the moral duty, of 
the school authorities to require children to go directly from 
school to their homes. Humanity and the welfare of the 
country demand that a most watchful safeguard should, so far 
as possible, accompany children, when required or allowed to 
be on the streets. No trader or merchant has the constitutional 
right to have children remain in his place of business, in order 
that they may spend money there while they are on the way to 
and from school.’”? 


It is not clearly decided whether this rule could be enforced 
contrary to the express request of a parent who desired his 
child to go directly from school to perform an errand. Strictly 
enforced, this rule might require a child to go home and then 
immediately retrace his steps past the schoolhouse to a store 
situated in an opposite part of the city. True, the court 
observes: ‘‘The rule does not interfere with the right of the 
parent to send his child upon an errand, to a store or other 
reputable place, or to the home of a relative or friend to visit.”’ 
Now this is either a judicial modification of the rule as it is 


6 Note, Ann. Cas, 1914 A 1256. 7 Jones v. Cody, 132 Mich. 13, 92 
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literally expressed, or it is merely an affirmance of the parent’s 
unquestionable right to start his child from home upon the 
doing of these things. The writer believes it is a modification 
of the rule, not the expression of a truism. The general 
principles announced in the best reasoned cases lead to this 
conclusion: The teacher and parent have concurrent juris- 
diction to control the child on his way to and from school; if 
the parent acquiesces, the regulation of the teacher governs; 
but the parent’s right of control over his child outside of school 
is superior to the teacher’s in respect to all acts of the child, 
except those whose effect would reach within the school and 
directly injure it. It is submitted that for the child, at the 
request of his parent, to transact business in various parts of 
the city before returning to his home could not properly be 
considered as a direct detriment to the school. Consequently 
this is a right that the parent could enforce despite the rule.® 


Where a private college provides board and lodging for its 
pupils it may forbid them to patronize restaurants not 
controlled by it; and the enforcement of such rule under pain 
of dismissal gives no cause of action to the proprietor of a 
restaurant injured thereby. Such a regulation of Berea 
College was sustained in 1918 by the Kentucky Court of 
Appeals. The court considered the rule reasonable under the 
circumstances, since it contributed to the finances of the college 
and guarded the students against the outbreak of an epidemic. 

However, the reasonableness of this regulation was said to 
be immaterial on the theory that public schools, but not private 
ones, must adopt reasonable rules and regulations. Touching 
the disciplinary powers of the trustees and faculty of a private 
school, the court quoted from an opinion of the Supreme Court 
of Illinois® as follows: ‘‘A discretionary power has been given 
them to regulate the discipline of their college in such manner 
as they deem proper; and, so long as their rules violate neither 
divine nor human law, we have no more authority to interfere 
than we have to control the domestic discipline of a father in 
his family.’"!0 While this is true so far as the students and 
their parents are concerned, it may be questioned whether it is 


8 Notes, 41 L. R. A. 598; 62 L. R. 10 Gott v. Berea College et al., 
A. 160; 22 L. R. A. N. S. 584. 156 Ky. 376, 161 S. W. 204, 51 L. R. 
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true when third parties are complaining of malicious rules 
injurious to them and of no benefit to the school. 


When Restriction of Student Patronage Is Unlawful 


The case of Berea College should be compared with a later 
case arising in Tennessee. Here the president of the Hall- 
Moody Institute, a chartered school of Martin, Tennessee, 
asked a reputable boarding-house keeper to dismiss one of his 
pupils. Upon her refusal to do so, the directors, trustees, 
teachers, and advisers formed a conspiracy to drive the 
boarding-house keeper out of business. As soon as she secured 
boarders, they caused them to leave by threats to deprive them 
of the benefits of the school. They even went so far as to meet 
trains and watch for new arrivals and deter them from 
patronizing this boarding-house. This continued through 
three years and practically destroyed the business in question. 
On these facts it was held by the Tennessee Supreme Court in 
1915 that the boarding-house keeper had an action for 
damages. 

This case is distinguished from the above case of Berea 
College,” because in that case the acts complained of had a 
reasonable tendency to promote the interests of Berea College 
and no bad motive was apparent, while in this case it was 
found that the defendants, in prosecuting their conspiracy, 
were not influenced by any motive of business rivalry or 
competition, but acted as they did merely because of a feeling 
of ill will induced by the plaintiff’s refusal to turn a student 
out of her house and her refusal to permit the school to dictate 
the price which she charged her customers. The fulcrum of 
the decision is that the acts complained of were not shown to 
have a reasonable tendency to promote the interests of the 
school. If such a tendency had been shown, then the injury 
to the boarding-house keeper and the malice inspiring it would 
not have given a cause of action. It is submitted that this 
decision is in harmony with the prevailing American opinion. 

It is true that the Supreme Court of Indiana has held that a 
storekeeper has no right of action against a public school- 
teacher and members of a school board because of their 
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maliciously dissuading pupils by threats of suspension and 
otherwise not to trade with him.® The decision is based upon 
the mooted proposition that an act which is lawful in itself 
cannot be made actionable because of the motive which induced 
it. It is submitted, however, that by the weight of authority 
an interference with a trade or calling which designedly inflicts 
damage upon another in pursuit merely of a malicious purpose 
to injure him is unlawful.14 Consequently, a teacher should be 
held liable to the injured trader for the malicious restriction 
of student patronage, unless he can show that the trader is 
unworthy of patronage, sells unsound food, debauches the 
pupils, or in some other way by dealing with the pupils works 
an injury to the welfare of the school. But the teacher’s 
lability does not end here. A student who is punished by him 
for violating an unreasonable rule restricting his patronage, 
may recover damages from him. And if in the enforcement of 
such a rule the parent is deprived of his child’s services as a 
purchasing agent, he also has an action against the teacher.15 


13 Guethler v. Altman et al., 26 15 Notes, 62 L. R. A. 673; 48 Am. 
Ind. App. 587, 60 N. E. 355. Dec. 622; Cooley’s Constitutional 
14 Note, 62 L. R. A. 6738. Limitations, 7th ed. p. 263. 


CHAPTER V 
LEGALITY OF IN CIDENTAL FEES OF PUBLIC SCHOOLS 
Introduction 


That private educational institutions are legally collecting 
incidental fees for certain purposes furnishes little argument 
that public schools may do likewise. As Judge Norton has 
said: ‘‘A person teaching a private school may say upon 
what terms he or she will accept scholars.’’! An incidental 
fee of an unincorporated private school can be illegal only 
because it is a breach of its contract with a pupil. If the 
school is incorporated, however, the fee also may be illegal, 
because it is violative of its charter granted by the state. Such 
cases, as a matter of fact, will occur rarely; but if they do, in 
addition to the remedies of damages, mandamus, or injunction 
available to the complaining student, the state itself may by 
quo warranto oust the corporation of power to exact the illegal 
charge, or in aggravated cases dissolve it altogether.” 

Since private educational institutions have larger powers 
to collect incidental fees than public schools, it is important 
to remember that the fact that an institution of learning 
receives aid from the state does not of itself make it a public 
corporation.* It has been held, for example, that the University 
of Maryland has none of the characteristics of a public 
corporation, because the state was not the founder of it, but 
merely gave it capacity to acquire and hold property, and that 
its private character was not affected by subsequent endow- 
ment by the state* Such an institution, in consequence, has 
the same powers as any ordinary private school to collect 
incidental fees, unless they are repugnant to the conditions to 
which it assented in accepting the aid of the state. 
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Public schools also may collect incidental fees of their 
students, unless such charges are in conflict with the express 
or implied provisions of the state law or the Constitution of the 
United States. While in each case the legality of a given fee 
of a public school depends upon the construction of a statutory 
or constitutional provision supposed to be contravened and of 
necessity hinges upon the exact language employed, yet 
because of the similarity of such provisions in the several 
states it is possible to discover general principles helpful in the 
determination of similar questions. 


Matriculation Fees in Free Schools 


Under a constitution requiring the common school system 
to be free to all the children of the state, the parents of such 
children may mandamus the school authorities to admit their 
children to the public schools without payment of a matricula- 
tion fee. Their rights, moreover, cannot be diminished by any 
arrangement between the board of education and a private 
school, by which the latter agrees to furnish a common school 
education to all the children of the district in return for the 
public school money that otherwise would be used in main- 
taining a separate public school. Refusing to pass upon the 
legality of such an arrangement, as it was not called in 
question, the court declared: ‘‘A private school cannot 
establish a ‘common school department’ in a school district, 
make an arrangement by which it gets for such ‘department’ 
the benefit of the common school fund of such district, in lieu 
of the establishment of a separate common school, have 
teachers therefor paid by the board of education of the county, 
and yet claim that such ‘department’ is not subject to the laws 
governing common schools. If the ‘department’ is not to 
operate as a common school, how can it receive the benefit of 
funds which can be lawfully applied only to common schools? 
It is immaterial for what purpose the school authorities may 
have desired to use the additional funds arising from matricu- 
lation fees. There is no law authorizing the collection of such 
fees as a condition of admission to the ‘eommon school 
department,’ or remaining therein.’’® 


5 Wilson vy. Stanford, 183 Ga. 483, 66 S. EB. 258. 
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Tuition According to Financial Ability 


Where a district maintains no high school, it is competent 
for the legislature to allow qualified pupils to attend the high 
schools of other districts, the home district paying their 
tuition. But under a constitution requiring the legislature to 
provide a system of free schools whereby all the children of 
the state may receive a good common school education, the 
legislature cannot provide for such a transfer and authorize 
the payment of tuition by the home district only when the 
parents are unable to pay for it. Such a statute unconstitu- 
tionally exacts a tuition fee of parents who are able to pay it. 
Consequently the home district should pay tuition for all of its 
children who are attending school in another district of the 
state. Said the court: ‘‘The constitutional requirement for 
the provision of a system of free schools is not only a mandate 
to the legislature, but also a limitation of its power.. It can 
authorize the establishment of high schools only of the 
character of free schools whereby all the children of the state 
may receive a good common school education. The high 
schools, as well as the lower grades, must be open to all 
children in the district of school age free, so that all shall have 
the right to an equal education therein. If this right is 
extended to the children of other districts it must be upon the 
same terms to all similarly situated. It cannot be extended to 
different individuals at different prices according to their 
ability to pay. Within the district it must be free to all. If 
open to non-residents the terms must be equal to all.’’? 


When Constitutional Prohibitions of Fees Are Suspended 


In determining whether a state constitution, by requiring a 
free public school system, prohibits the trustees of public 
schools from charging tuition fees, careful scrutiny should be 
given the language in question, in order to ascertain whether 
it is mandatory or merely directory. If the constitution says 


6 Kerr v. Perry School Tp., 162 
Ind. 310, 70 N. E. 246; Weldon In- 
dependent School Dist. v. Shelby 
Independent School Dist., 113 Iowa 
549, 85 N. W. 794; Goodwin v. In- 
habitants of Charleston, 100 Me. 
549, 62 Atl. 606; Hurlburt vy. In- 


habitants of Boxford, 171 Mass. 
501, 50 N. HE. 1048; Burbank v. 
School Dist. of Pembroke, 73 N. H. 
540, 64 Atl. 17. 

7 People v. Moore, 240 Ill. 408, 88 
N. E. 979. 
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“‘the schools shall be free to all the children of the state,’’ it 
is clearly mandatory; but if it says ‘‘the legislature shall 
provide as soon as practicable for a system of free schools’’ it 
is merely directory. Unless the constitution is mandatory, its 
requirements are suspended until the whole scheme recom- 
mended by the constitution is adopted by the legislature. 
This distinction is clearly illustrated by the following case. 

The constitution of South Carolina, 1868, declared that ‘‘the 
general assembly shall, as soon as practicable after the 
adoption of this constitution, provide for a liberal and uniform 
system of free public schools throughout the state.’’ Never- 
theless, in 1887 the Rock Hill school district was chartered by 
a special act and its trustees were given power ‘‘to assess upon 
scholars, as supplementary tuition fees, such sum or sums as 
may be necessary to meet the expenses of the school.’’ 
Subsequently an action was brought to enjoin said trustees 
from collecting fees under pain of expulsion; but the Supreme 
Court of South Carolina denied the injunction. 

In substance the court said: ‘‘The underlying error in the 
complaint is in assuming that the general assembly has 
inaugurated the system of free public schools contemplated by 
the framers of the constitution of 1868. This system must be 
liberal and uniform throughout the state, and free and open 
to all the children of the state without regard to race or color 
and all must attend by compulsion. It is plain that such a 
system is comprehensive, but very expensive, and for some 
reason our legislators have not adopted it. No doubt the 
framers of the constitution foresaw that the inauguration of 
such a system would require much time and many experiments 
and this may have been the reason for not making the require- 
ments in regard thereto mandatory. In a word, the entire 
scheme was speculative and tentative and no one of its 
requirements was to be binding, unless the whole scheme 
should be adopted and appropriate acts passed by the legis- 
lature to carry the same into execution.’’8 


Incidental Fees for Heat, Light, and Water 


While it is unlawful for the school authorities to compel 
pupils to contribute manual labor for the purpose of keeping 


8 Holler et al. v. Rock Hill 220. 
School Dist., 60 S. C. 41, 38 S. E. 
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the schoolroom comfortably heated or lighted,° it is yet possible 
for the same objects to be accomplished lawfully by another 
method. Wherever necessary a reasonable incidental fee may 
be imposed for heating or lighting the schoolroom, and in case 
of the failure of the pupil to pay the same, he may be expelled. 
In 1908 a county school. board of Alabama adopted a rule 
authorizing the district trustees ‘‘to assess and collect an inci- 
dental fee from each pupil of not less than twenty-five cents 
or more than one dollar; provided, that children of indigent 
parents may be excused from paying this fee.’’ Acting 
thereunder the trustees of a certain district levied an incidental 
fee of thirty-five cents upon each pupil in attendance. Having 
been denied the privileges of the school on account of a failure 
to pay this fee, one of the pupils brought suit against the 
district trustees for damages. The defendants pleaded in 
defense that the fee was strictly necessary for the purpose of 
providing wood and water for the school and there was no 
other money available for the purchase of these necessaries. 
This defense was sustained, the court saying: ‘‘It is manifest 
that the code relating to the public school system of the state 
contemplates that tuition shall be absolutely free to all minors 
of the state over the age of seven. We think, however, there 
is a well defined distinction between tuition and a reasonable 
incidental fee for heating and lighting the schoolroom. When 
the statute makes no provision for a fund for this purpose, the 
county boards have a right to prescribe a reasonable method 
for the raising and collection of this fund, and to delegate the 
authority to the district boards and teachers to enforce said 
rules. We also think that the requirement of a reasonable 
incidental fee for this purpose, as a condition precedent to 
attendance, is contemplated by the statute in the absence of any 
special provision for same and that the rule set up was a 
reasonable one and a good defense to the plaintiff’s action.’’!® 


The same distinction between tuition and a fee for inci- 
dental expenses has been maintained by the Supreme Court of 
Wisconsin. The regents of the University of Wisconsin at one 
time exacted, as a condition of admission, an incidental fee of 
$4°from each student for the purpose of defraying in part the 


9 State v. Board of Education, 63 10 Bryant v. Whisenant, 167 Ala. 
Wis. 234, 23 N. W. 102. 325, 52 So. 525. 
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expense of heating and lighting the public rooms of the 
university. A statutory provision enabled students who had 
resided in the state for one year to enter the university without 
paying any fees for tuition. Consequently the payment of this 
fee was resisted on the ground that it compelled resident 
students to pay tuition under the name and in the guise of 
incidental expenses. 

The court held, however, that the statutory prohibition 
against exacting ‘‘fees for tuition’’ did not include or reach 
the incidental expenses for heating and lighting. Consequently 
the fee in question was valid, provided the regents were 
authorized by law to pass such a regulation. ‘‘The board is 
a creature of the law,’’ said the court, ‘‘and hence cannot rise 
above the law, nor be a law unto themselves, in matters outside 
of the scope of the powers granted to them.’’ It was decided, 
however, that ‘‘it is for the board of regents to choose the 
means which in their judgment are necessary or convenient, 
provided only they are calculated to accomplish the objects 
sought by the charter and within the scope of the general 
powers granted and not in conflict with the statute.’’ The fee, 
therefore, was upheld. 


Incidental Fees for Laboratory Purposes 


Tulane University, in consideration of the cancellation of 
city taxes on a certain building by New Orleans, agreed to 
educate free five students appointed by the city. Later the 
university charged such students a registration fee of $15 per 
annum, and a laboratory fee, of the same amount. The court 
held that under its contract the university could not charge 
such students a registration fee, especially since ‘‘free 
students’’ were not required to pay a registry fee when the 
contract was made. On the other hand the collection of the 
laboratory fee was allowed. Said the court: ‘‘There is a 
difference between the laboratory fee and the matriculation 
fee. Hach student admitted to the laboratory has a direct 
personal interest. He is brought in direct contact with the 
department. He is a consumer of the articles placed before 
him for his use. He uses, breaks, and destroys them, and he 


11 State ex rel. Priest v. Regents 472. 
of University, 54 Wis. 159, 11 N. W. 
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at other times keeps them in a safe and entire state. It may be 
said that they are in the nature of personal expenses. No 
student should object to paying them. They are more particu- 
larly personal, because not all students enter or are admitted 
to the laboratory. There are those who remain content enough 
never to enter the laboratory rooms, with a view of availing 
themselves of the opportunities for self-improvement offered. 
The more ambitious for self-improvement are admitted, and 
these can, we imagine, extend their ambition slightly further, 
and provide the pittance, the payment of which will only make 
them more appreciative of the benefit conferred.’’!? 


Incidental Fees for Library Purposes 


The regents of the University of Kansas at one time 
collected an annual library fee of $5 from all students, 
excluding everybody who failed to pay this fee for the use of 
the books. 

The Kansas statute, however, declared that ‘‘admission into 
the university shall be free to all the inhabitants of the state.”’ 
The regents contended that, despite this law, they might collect 
a reasonable fee for the wear and tear of the books, and that 
the word ‘‘free’’ must be taken with qualifications. 


This contention the Supreme Court in 1895 overruled, 
saying: ‘‘We fully agree with so much of the claim of the 
learned counsel as asserts the right of the regents and the 
chancellor to make all necessary and proper rules and regula- 
tions for the orderly management of the school, the preservation 
of discipline therein, and the protection of its property, but 
that it may require the payment of money as a condition 
precedent to the use of the property of the state is another 
and different claim, with which we do not agree. If the 
regents may collect five dollars for the use of the library, why 
may they not collect also for the use of the rooms of the 
building and of its furniture? Why may they not impose fees 
for walking in the campus or for the payment of instructors? 
All these things have cost money. There are expenses incurred 
by the state on behalf of the students in connection with every 
department of the school. If they may collect for one thing, 


12 City of New Orleans v. Board Fund, 123 La. 550, 49 So. 171. 
of Adm’rs of Tulane Educational 
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it is not apparent why they may not collect for another. The 
library is provided for permanent use. Each volume with 
proper care may be used by a great number of students, and 
for a long term of years. The library as a whole is subjected 
to wear and tear, but only in the same manner as furniture and 
other properties furnished by the state. The buildings, 
furniture, library, and apparatus, as well as the services of the 
faculty, are furnished and paid for by the state. These, we 
hold, under the provisions of the statute quoted, are free to all 
residents of the state who are entitled to admission into the 
university.’ 18 


Incidental Fees for the Y. M. C. A. 


The board of regents of the Agricultural and Mechanical 
College of the state of Oklahoma in 1912 adopted a rule 
charging students a fee of $5 per term, $2.50 of which was to 
be set aside and devoted to the support of the Y. M. C. A., the 
Y. W. C. A., the student literary societies, the college paper, 
the athletic association, and similar student enterprises. Being 
denied admission because of refusal to pay this fee, a student 
sought by an application for an injunction to compel the school 
authorities to admit her and other students similarly situated, 
thus presenting for adjudication the legality of this charge. 


Section 5, Art. 2 of the Constitution of Oklahoma provided: 
‘‘No public money or property shall ever be appropriated, 
applied, donated, or used, directly or indirectly, for the use, 
benefit, or support of any sect, church, denomination, or system 
of religion, or for the use, benefit, or support of any priest, 
preacher, or other religious teacher or dignitary, or sectarian 
institution as such.’’ The question presented is of general 
importance since similar provisions are made in the constitu- 
tions of the several states. In denying the regents power to 
exact of students any money for the support of the college 
Y. M. C. A. and the Y. W. C. A. the court said: ‘‘Obviously it 
would not be permissible for said board to use any funds 
appropriated by the state for the purpose of maintaining these 
associations teaching and promulgating a system of religion. 
If the legislature is powerless to appropriate a fund for the 


13 State ex rel. Little v. Regents 656, 29 L. R. A. 878. 
of University, 55 Kans. 389, 40 Pac. 
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purpose of maintaining such associations, or to authorize said 
board to use said funds for such purposes, it follows that it is 
not within its power to authorize said board to require a fee 
to be paid by the student as a condition precedent to entrance, 
to be used by the said board for said purposes.’”!4 


Admission Fees for College Athletics 


The act establishing the Oklahoma Agricultural and 
Mechanical College provided that ‘‘all citizens of the territory 
of Oklahoma between the ages of twelve and thirty years shall 
be admitted to instruction therein, if they apply as students 
therefor.’’ Have the regents power under this law to require 
a deposit for the support of athletics in the school? No, they 
may not exact it of all students as a condition precedent to 
admission, but may require it after admission only of those 
students who use the gymnasium or participate in the athletic 
association. Said the court: ‘‘It is within the power of said 
board to provide not only for athletics to be taught, but also 
for an athletic association of the students in said institution. 
It is also within the power of said board to provide for a college 
magazine. But to say that it was reasonably within the 
implied powers of said board, as a condition precedent to 
entrance, to require a deposit to be made for the maintenance 
of said athletic association and magazine would be equivalent 
to saying that it was within the power of said board to require 
a deposit by each student for the payment of all books and 
appliances necessary to be used by such students in said 
institution as a condition precedent to entrance. 


‘“Tf there is no appropriated fund available for the replacing 
of broken vessels or apparatus in the laboratory, or for the 
support of the gymnasium or the athletic association, or for the 
publication of the college magazine, or for the repair of the 
musical instruments and the typewriting machines, then, as to 
such students in their course of study and training that use the 
laboratory or the gymnasium or the magazine, or participate in 
the athletic association, within their college course, a reason- 
able incidental fee may be required after admission. To 
require a reasonable deposit to reimburse the institution from 
_ breakage and injury negligently done by the students in the 


14 Connell v. Gray, 38 Okla. 591, 127 Pac. 417. 
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institution, such deposit to be refunded if no injury is done by 
the student, is reasonable and necessary and conducive to 
carrying out the purposes of the institution. To require the 
supplying of the required uniform as a condition precedent to 
entrance comes also within the same rule; but, if the proposed 
student has supplied himself with such uniform, then there is 
no necessity for a deposit for such purpose. The other matters 
arise after the entrance of the student, and come within the 
powers of the regulations of the institution after such 
entrance.’’!5 


Compulsory Support of College Athletics 


The distinction between admission fees and other fees is 
supported by analogous decisions. Thus, for example, the 
Supreme Court of Indiana, in holding that a state educational 
institution could not make membership in a Greek letter 
fraternity a disqualification for admission, decided that rules 
of conduct for students may be more stringent than require- 
ments for admission. Said the court: ‘‘The admission of 
students in a public educational institution is one thing, and 
the government and control of students after they are admitted 
and have become subject to the jurisdiction of the institution 
is quite another thing.’’!6 

This being true it is possible for some public school to say: 
‘“Well, if we cannot require an athletic fee as a condition of 
admission, we will make participation in athletics compulsory 
on all students and then exact of them after admission a fee 
analagous to a laboratory fee.’’ The legality of such action 
undoubtedly is a timely question, because at present certain 
public colleges and universities in one way or another are 
compelling their students to pay an athletic fee. That a public 
school may require a fee from all students who actually join 
the athletic association or participate in athletics is admitted. 
But that such an institution can compel all students to take up 
this work and then collect of them an athletic fee is not 
admitted. 

Obviously students physically unfit cannot be compelled to 
participate in athletics and pay a fee. Can they or any other 


15 Connell v. Gray, 33 Okla. 591, 16 State ex rel. Stallard v. White, 
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students be compelled to join the athletic association? It is 
the opinion of the modern, well-reasoned decisions and the 
weight of authority that even in a public grammar school 
under a compulsory education law no student can be compelled 
to pursue a given study against the objection of his parents.!? 
It follows with even greater force, therefore, that a minor 
student cannot be compelled to follow a given course of 
instruction in a public college or university in the face of 
parental protestation. And so far as adult students are 
concerned, it is submitted that on reaching majority they 
acquire the same power to control their actions as was vested 
previously in their parents.18 Should it be objected that the 
above reasoning is not in point, because athletics is not a 
branch of study, then it is submitted the argument is self- 
destructive, because unless athletics can be considered a form 
of study the school authorities have no power to require 
participation therein, and consequently cannot punish the 
student for failure to participate. 

But the objection to the compulsory support of athletics by 
students in public schools may be put upon a broader ground. 
If public school authorities can make participation in one 
course of study compulsory and exact a fee therefor as a 
condition for admission, then they may do likewise in reference 
to every course of study. Indeed, under such a policy students 
could be compelled to pursue all the courses of instruction at 
the same time, regardless of their attainments therein, and be 
required to pay an admission fee for each course. Such a 
requirement would be absurd, and in effect would deprive a 
large portion of the public of the benefits of educational 
instruction provided at public expense for them. Certainly 
this cannot be upheld as an exercise of implied power, which 
to be valid must be ‘‘necessary or convenient to carry out the 
purposes of the institution.’® On the contrary such a regu- 
lation substantially militates against the purposes of the 
institution and is both ultra vires and unreasonable and hence 
inoperative and void. 

Should the legislature however, expressly authorize the 


17 School Board Dist. No. 18 v. 24 Am. Rep. 769. 
Thompson, 24 Okla. 1, 103 Pac. 578, 19 Rockwell v. School Dist. of 
138 Am. St. Rep. 861. Deschutes County, 109 Oreg. 480, 
18 State v. Mizner, 45 Iowa 248, 220 Pac. 142. 
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trustees of a public school to assess an athletic fee, they may 
then do so, whenever such a statute is constitutional. If the 
state constitution does not require the school in question to be 
free, such a statute is clearly constitutional; otherwise it is a 
very doubtful proposition. For if an athletic fee is analogous 
to a laboratory fee the statute may well be upheld: if it is 
analogous to a library fee, it may well be condemned. 


Remedies for Illegal Fees 


It is well settled that whenever a student is denied 
admission to a public school, or is expelled therefrom, because 
of his refusal to pay an illegal fee that he may compel the 
school to admit him by a mandamus proceeding against the 
school authorities.2° If the student is attending school he may, 
according to some authorities, obtain an injunction against his 
dismissal because of his refusal to pay the illegal exaction.?! 

But obviously any remedy that is merely personal to the 
injured student is inadequate to repress the entire wrong to 
the public, for the trustees may continue to collect the illegal 
charge of other pupils, who fail to make the sacrifice demanded 
by a resort to the courts in order to evade the illegal exaction 
of a trifling sum. If the school in question be a corporation, 
the attorney general of the state may by a quo warranto 
proceeding in the name of the state oust the school authorities 
from the unwarranted exercise of the corporate powers 
complained of.?? 


In ousting the regents of the University of Kansas of the 
power to exact an illegal fee, the court said: ‘‘We are unable 
to mention another corporation in whose keeping interests are 
confided which it is more appropriate to protect by the exercise 
of the powers of the court than those confided to the regents. 
The education of the youth by the public is, of all the powers 
exercised by the state, of the utmost certain and unalloyed 
benefit to the people. The university crowns the public school 
system. 


20 Perkins v. Board of Directors, 21 Cross v. Walton Graded Com- 
etc., 56 Iowa 476, 9 N. W. 356; mon School Dist., 28 Ky. 440, 89 
State ex rel. Sheibley v. School S. W. 506; Mizner v. School Dist. 
Dist., etc., 31 Neb. 552, 48 N. W. No. 11 of Sherman County, 2 Neb. 
393; Jackson et al. v. State ex rel. unof., 238, 96 N. W. 128; Connell 
Majors, 57 Neb. 183, 77 N. W. 662, v. Gray, 33 Okla. 591, 127 Pac. 417. 
42 lL. R. A. 792. 22.27 Re, Cy Ls poled: : 
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‘‘A further objection is made to the prosecution of this 
action in the name of the state, on the ground that the imposi- 
tion of a library fee on students in the university is in the 
nature of levying a tax; that it affects, not the state, but the 
individual students; that they have an adequate remedy, if the 
tax be unlawful, by injunction; and that the attorney-general 
may not use the name of the state merely for the purpose of 
protecting their private interests. The fee imposed is not a 
tax, within the ordinary meaning of the term. It cannot be 
collected in the ordinary manner of collecting taxes. It is not 
expressly provided for by any law of the state. It is at least 
doubtful whether the students are so united in interest that 
they could join in an action to restrain the collection of the 
fee. Whether they could do so or not, however, we are clearly 
of the opinion that the conduct of the university is a matter 
of state concern; that the public maintains the institution, not 
for the special advantages conferred by it on particular 
individuals, but for the great advantage accruing to the state 
by reason of the maintenance of a great institution of learning 
within its borders, and the diffusion of knowledge and 
advancement of the people in literature and art. Having 
created a university, the state is directly concerned in its being 
conducted in accordance with the provisions of law. It is 
directly concerned in the education of the students. It is 
directly concerned when the youth of the state are, for any 
unwarranted cause, excluded from it. The legislature has 
undertaken to open the way to a higher education to the 
poorest of the youth of the state. Whenever the board of 
regents places any unwarranted obstacles in the way of the 
accomplishment of that end they affect and oppose the public 
interest.’ ’28 

The remedy of quo warranto, however, can be employed 
only when the school is a corporation, since the function of 
this writ is to test the exercise of a franchise.2* This action 
lies to oust a private school corporation of power to collect fees 
violative of its charter, because the state here is interested. 
But if the incidental fees of a private school are invalid because 
they are in breach of its contract, and generally this is the 


23 State ex rel. Little v. Regents 24 High, Extra. Legal Remedies, 
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cause of their invalidity, only a private injury arises, which is 
capable of adequate redress at the suit of the injured party, 
and the state is not sufficiently interested to maintain quo 
warranto.2> Some courts, however, will allow students who 
have similar complaints presenting the same questions of law 
and fact against a private institution exacting incidental fees 
illegal because of breach of contract to unite in a bill in equity 
for an injunction in favor of themselves and others similarly 
situated. This is the modern rule and is supported by the 
weight of reason.® 


25 Hornung v. State ex rel. Gam- 26 Pomeroy’s Equity Jurispru- 
ble, 116 Ind. 458, 19 N. E. 151, 2 L. dence Sec. 269; Connell v. Gray, 38 
R. A. 510; 32 Cyc. 1416. Okla. 591, 127 Pac. 417. 


CHAPTER VI 
THE TEACHER’S CONTRACT 
Introduction 


It is a contract, strictly speaking, which changes the mere 
holder of a teacher’s certificate into a teacher. It is his 
contract of employment which invests the teacher with his 
public character, makes him a quasi-judicial officer, and places 
him in loco parentis with the children entrusted to his care. 
From this contract most of the rights, duties, and liabilities of 
the teacher arise. Is the contract legal? How long is the 
teacher employed under it? Can the teacher recover his salary 
under it? May the teacher rightfully be dismissed under it? 
Is the district liable in damages to the teacher for a breach of 
it? Is the teacher responsible to the district for failing to 
perform his part of it? What deductions may rightfully be 
made from the teacher’s salary? These are a few of the 
practical questions which indicate the importance of this 
subject. Consideration of them should enable the teacher 
better to create and to protect his own interests thereunder. 


Necessity for a Written Contract 


In the absence of a statutory requirement, an oral contract 
of the teacher with the proper authority is sufficient.1 Under 
most statutes, however, the teacher’s contract of employment 
is expressly required to be in writing,? and the teacher is 
presumed to know of such statutes.?, Whenever the statute 
requires a written contract, an oral one is unenforceable ;* 
harder yet for the teacher, in the absence of ratification or 
estoppel on the part of the district, he cannot recover on a 
quantum meruit (‘‘as much as he has served’’), although his 
services were necessary, acceptable, and beneficial to the school 


1 Jackson School Tp. v. Shera, 8 4 Lewis v. Hayden, 18 Ky. L. 
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corporation.> Under such circumstances the teacher has no 
legal remedy if the school authorities refuse to pay him—he 
has paid a high price for his experience. 


It is to the teacher’s advantage for the contract to be in 
writing, even when the law does not require it; it is then defin- 
ite, more easily proved, and less liable to be disputed in any of 
its stipulations. Care must be taken, however, to have all of the 
terms of the contract embodied in the writing, for under the 
‘‘narol evidence rule’’ in the absence of fraud or mutual 
mistake only the written contract can be recognized or 
enforced by the courts. That the contract must be gathered 
from more than one written instrument—for example, a letter 
of application and a resolution of the board accepting it—is 
not objectionable, if the different instruments relate to the 
same subject and together form a single entire agreement.’ 


If a district school board employs the teachers, it is enough 
if the contract is entered into at a legal session, although it is 
reduced to writing and signed after the board has adjourned, 
In reference to this subject the Kansas Court has said: ‘‘The 
main fact to be determined is whether the board made this 
contract. If it did, it could be reduced to writing and signed 
by the director or the treasurer. It may be done at a meeting 
of the district board. This is the better way. It may, how- 
ever, be directed to be done at that time and immediately 
afterwards reduced to writing and signed by the parties.’’8 


Where a contract is entered into by competent authority it 
is prima facie valid, and the burden of showing it invalid is 
upon the district.2 Irregularities will not affect its validity.1° 
If through a mutual mistake the writing fails to express the 
contract in any material particular, it may be reformed by a 
court of equity; for example, the signature of a contract by 
‘““O. M. Loyd, township trustee,’’ may be changed in equity to 


5 Lee v. York School Tp. 163 Ind. 


339, 71 N. E. 956; Crane v. Ben- 
nington School Dist., 61 Mich. 299, 
28 N. W. 105; Fennell et al. v. Lan- 
nom, 46 Okla. 519, 149 Pac. 144; 
Denison v. Inhabitants of Vinal- 
haven, 100 Me. 136, 60 Atl. 798. 


6 Greenleaf on Evidence, 16th 
ed., p. 275. 
7 Taylor v. School Town of 


Petersburgh, 33 Ind. App. 675, 72 
N. E. 159; Cairns v. Otter School 
Dist., 6 Alaska 633. 

8 Faulk v. McCartney, 42 Kans. 
695, 22 Pac. 712. 

9 Webster v. School Dist., 16 
Wis. 336; Armstrong v. School 
Dist., 28 Mo. App. 169. 

10 Webster v. School Dist., 16 
Wis. 336. 
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““O. M. Loyd, school trustee,’? where under the state law a 
township trustee has no authority to employ a teacher.“ 


Requisites in General 


The contract to be valid must be mutual, certain, definite, 
and free from fraud and. illegality. It must substantially 
comply with all the formal requisites prescribed by statute, as 
that it be entered into and signed by the proper authorities, 
that it be signed by both parties, that it specify the time of 
employment, the wages to be paid, and any special agreements 
that the parties have made.!2 Where a statute requires a copy 
of the contract to be filed with the superintendent with 
evidence of regular election and it has not been complied with, 
the teacher is not entitled to compensation and suffers no 
damages through dismissal* It has been held, however, that 
filing the certificate before bringing suit is sufficient.# And 
where a rule of the board requires the teacher to pass a satis- 
factory physical examination this must be done or the contract 
is not effective. . 

It appears in an Indiana case that a certain Miss Taylor 
applied to a school board for a position. The record of the 
board contained the following: ‘‘Moved and seconded that 
the following teachers be employed for the ensuing year: 
Misses Serepta Dean, Grigsby, Coats, Higgins, Thirza Dean, 
Taylor, and SBassenger—carried.’’ Later, however, the 
trustees repudiated this alleged contract with Miss Taylor, who 
brought suit for damages. The court allowed the letter of 
application and the resolution of the trustees to be considered — 
together as the written terms of the contract. The omission 
of Miss Taylor’s Christian name was not regarded as a material 
objection to the contract, as her identity could be established 
by parol. But the alleged contract was held unenforceable on 
account of indefiniteness. Taken together the application and 
the order of the board, as the court pointed out, ‘‘do not tell 
when the schools in the town of Petersburg began in the year 
1901—neither the day nor the month—or the grade appellant 


11 Sparta School Tp. v. Mendell, port, 241 Mass. 338, 185 N. BE. 463; 


138 Ind. 188, 37 N. E. 604. Averell v. City of Newburyport, 
12 35 Cyc. 1081. 236 Mass. 208, 128 N. E. 31. 
13 Spruill v. Davenport et al., 178 15 Coleman vy. District of Colum- 
N. C. 364, 100 S. H. 527. bia, 279 Fed. 990. 
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was to teach, or the pay she was to receive. It cannot be 
claimed that they are definite in these essentials to a complete 
contract. Where a statute prescribes a mode of exercising a 
power, that mode must be adopted. Persons contracting with 
school trustees are bound to take notice that their powers are 
limited by law.’’26 


However, the mere failure of the contract to state when 
the teacher’s services are to begin or end does not render it 
unenforceable on account of indefiniteness, since the law will 
imply that the services are to be rendered within the school 
year and are to begin when the school board fixes the opening 
of the term.!” 


Contract Must Be Definite 


In an early Indiana case, where it was assumed that no 
statute required the contract of the teacher to be in writing, a 
teacher entered into a verbal agreement with a trustee, who 
agreed to pay her ‘‘good wages’’ to teach the ensuing term of 
school. In a suit for damages brought by the teacher against 
the district on account of its refusal to allow her to teach, it 
was held that because of indefiniteness no contract had been 
formed. ‘‘It is necessary for the information of the citizens,’’ 
said the court, ‘‘that contracts made with teachers should be 
certain and definite in their terms; otherwise the citizens 
cannot guard their interests, nor observe the conduct of their 
officers,’ ’18 


It should be noted that by itself the mere vote of a school 
board in favor of employing a certain person as teacher does 
not constitute a contract of employment with such person. As 
the Supreme Court of California has declared: ‘‘The ballots 
were only an expression of choice on the part of the members 
casting them, and had no greater force or effect than an oral 
vote would have had. At most they amounted only to an offer 
of employment, which respondent had a right to refuse and 
the board had a right to revoke or cancel at any time before 


16 Taylor v. School Town of Denison y. Inhabitants of Vinal- 
Petersburgh, 33 Ind. App. 675, 72 haven, 100 Me. 136, 60 Atl. 798; 
N. E. 159. Butcher v. Charles et al., 95 Tenn. 

17 Commissioners of Section Six- 532, 32 S. W. 681. 
teen v. Criswell, 6 Ala. 565; Crabb 18 Fairplay School Tp. v. O’Neal, 
vy. School Dist., 98 Mo. App. 254; 127 Ind. 95, 26 N. E. 686. 
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acceptance.’”!9 Of course if the teacher, in a letter of applica- 
tion had previously offered to teach, the board’s vote would be 
an acceptance of that offer. If the teacher is careful to make 
his application in writing detailed and definite, an acceptance 
of it will form a contract unobjectionable from the standpoint 
of certainty. In such eases it is not necessary to a completed 
contract that the board notify the teacher of his election or 
that he notify it of his acceptance.” It follows from the above 
principles that where a teacher has been regularly employed by 
a school board, a refusal of the president to sign the contract, 
as required by the statute, does not affect the validity of the 
eontract.?! 


Power of Trustees as to Qualifications of Teachers 


Have the school authorities invested with the power of 
employing teachers unlimited discretion as to the qualifications 
of those they employ? The general view appears to be in the 
affirmative. Thus it is said: ‘‘The board has the absolute 
right to decline to employ or to re-employ any applicant for 
any reason whatever or for no reason at all. It is no infringe- 
ment upon the constitutional rights of anyone for the board 
to decline to employ him as a teacher in the schools, and it is 
immaterial whether the reason for the refusal to employ him is 
because the applicant is married or unmarried, is of fair 
complexion or dark, is or is not a member of a trades union, or 
whether no reason is given for such refusal.’’? 


Two judges in the same case dissent from this language, 
saying: ‘‘A rule can easily be imagined the adoption of which 
would be unreasonable, contrary to public policy, and on the 
face of it not calculated to promote the best interests and 
welfare of the schools. In our opinion, courts would have the 
power, in the interests of the public good, to prohibit the 
enforcement of such an arbitrary rule.’’ 


The question is important, because teachers may desire 
permanent tenure, or may have made contributions to pension 
funds. If there is no restriction on this power, trustees may 


19 Malloy v. Board of Education, 21 School Dist. vy. Edmonston, 50 
102 Cal. 642, 36 Pac. 948. Mo. App. 65. 
20 Weatherly v. Mayor, etc., of 22 People ex rel. Fursman v. 


Chattanooga (Tenn. Ch. App.), 48 City of Chicago, 278 Ill. 318, 116 N. 
S. W. 136. E. 158. 
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virtually dictate the domestic, social, political, and industrial 
affiliations of teachers. Especially is this true if, as has been 
held, a teacher may validly agree not to do for a limited period 
what he has a legal right to do.*8 

So far there is little authority on this point. A board may 
refuse to employ teachers affiliated with union labor,*4 or 
require them to pass an examination before the superintendent 
of the board in addition to holding the regular certificate,?> or 
refuse to employ women as principals of grammar schools for 
boys.76 


Contract Must not Violate the District’s Debt Limit 


A contract by a school district for the services of a teacher 
is void where it requires the assumption of an indebtedness 
which. the district is forbidden by statute to incur. In a ease 
decided by the Supreme Court of Washington in 1910, it 
appears that a teacher had been employed for eight months as 
the principal of a high school. After teaching three months, 
she was discharged by the directors on account of the district’s 
financial condition. Failing to secure employment elsewhere, 
she sued the district to recover as damages for the alleged 
breach of her contract a sum equal to her salary for the unex- 
pired term. Judgment, however, was rendered in favor of the 
district, the court saying: 

‘“‘The statute in force at the time the appellant was hired 
as a teacher, relating to the powers of school directors to enter 
into a contract when the effect of the contract was to create an 
indebtedness, reads as follows: ‘It shall be unlawful for any 
board of directors to contract indebtedness against their 
district in any one year, payable out of the general fund of 
said district in any sum or sums exceeding in the aggregate the 
amount apportioned to said district at the last quarterly 
apportionment next following the date on which taxes become 
delinquent, unless said indebtedness be first authorized by vote 
of the electors of said district.’ This statute clearly forbids 
the board of directors of any school district to contract an 


23 Guilford School Tp. v. Rob- 25 Crabb v. School Dist., 93 Mo. 
erts, 28 Ind. App. 355, 62 N. EH. 711. App. 254, 
24 People ex rel. Fursman v. 26 Commonwealth ex rel. Scott 


City of Chicago, 278 Ill. 318, 116 v. Board of Education, 187 Pa. 70, 
N. E. 158; Frederick v. Owens, 35 40 Atl. 806, 41 L. R. A. 498; see 
Ohio C. C. 538. note, L. R. A. 1917 E 1073. 
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indebtedness against their district in excess of a sum equal to 
the last quarterly apportionment next following the date on 
which taxes have become delinquent, and just as clearly 
renders void any contract creating an indebtedness after that 
limitation is reached. It is void because made at a time when 
the school district was incapable of entering into a valid 
contract of its nature. 

‘‘The appellant relies upon the case of Rauch v. Chapman?? 
in support of the validity of the contract. In that case we held 
that liabilities incurred by counties necessary to the mainte- 
nance of county government were not within the purview of 
the constitutional provision forbidding the inecurrence of an 
indebtedness beyond a fixed limit. But this principle is not 
applicable to the case at bar. The maintenance of a public 
school throughout a school year of eight months is not such a 
necessity as to warrant school directors in overriding statutory 
and constitutional limitations as to the amount of indebtedness 
a school district may lawfully incur.’’28 

The above conclusion harmonizes with the few eases bearing 
upon the question considered.2?” The burden of proof, 
however, is upon the district to make it appear that the debt 
limit fixed by law for it is exceeded by the contract; and the 
district must show that the indebtedness imposed by the 
contract is in excess of the revenue provided for the current 
year, rather than in excess of the amount collected and turned 
over to the treasurer of the school board.2° Where it appears 
that the debt limit is exceeded by a contract, a sum claimed 
thereunder can constitute no claim against an expected surplus 
from a subsequent year.*! 


The courts appear not to have decided whether or not the 
district is liable to a teacher on a contract that creates an 
indebtedness which in part only exceeds the limit fixed by law. 
Where the contract price for the erection of a schoolhouse 
raises the indebtedness of the district beyond the legal limit, 
by the better view the contract is void only in so far as it 


27 Rauch v. Chapman, 16 Wash. 712; Campe v. Board of Education, 
568, 48 Pac. 253, 36 L. R. A. 407, 95 W. Va. 536, 121 S. E. 735. 
58 Am, St. Rep. 52. 29 Note, 27 L. R. A. N. S. 891. 

28 Wolfe v. School Dist. 59 30 Rudy v. School Dist., 30 Mo. 
Wash. 212, 108 Pac. 442, 27 L. R. A. App. 113. 
N. S. 891; see Lacey et al v. Board 31 Collier vy. Peacock, 93 Tex. 255, 
of Education, 98 Okla. 237, 224 Pac. 54 S. W. 1025. 
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exceeds such limit ;3? and it is submitted that the same view 
should be taken of the teacher’s contract. 


Trustees Must Contract as a Corporation 


It is settled that the individual members of the board acting 
separately cannot enter into a valid contract with a teacher.® 
A contract with a teacher signed by a majority of the board 
without a meeting is not binding on the district ;3 although 
such signature gives rise to the presumption, in the absence of 
proof to the contrary, that the contract was authorized by the 
board at a regular meeting as required by statute.> The 
contract ordinarily must be agreed upon at a_ properly 
convened meeting of the board, at which at least a majority 
of the members are present and agree upon it ;°* and the fact 
that the clerk records an alleged contract with a teacher not 
made by the directors as a board does not render it enforce- 
able.37 But after a resolution employing a teacher is passed 
at a regular session of the board, it may be reduced to writing 
and signed by the members at different times after the board 
has adjourned.?S Should the board at a regular meeting 
authorize one of its number to employ teachers, the action of 
such member is the action of the board itself, and an approval 
of his contracts is unnecessary.2® But by private agreement 
directors cannot delegate to each other authority to employ 
teachers for particular schools.” 


It should not be concluded, however, merely because a 
school board has made an oral contract with a teacher, when 


32 McGillivray v. Joint School 
Dist., 112 Wis. 354, 88 N. W. 310, 
58 L. R. A. 100; Culbertson v. City 
of Fulton, 127 Ill. 30, 18 N. E. 781; 
Stockdale v. School Dist., 47 Mich. 
226, 10 N. W. 349; Town of Wina- 
mic v. Hess et al., 151 Ind. 229, 50 
N. E. 81; Anderson vy. International 
School Dist., 32 N. D. 413, 156 N. 
W. 54. 

33 Board of Education v. Watts, 
19 Ala. App. 7, 95 So. 498; State ex 
rel. Milligan v. Jones, 143 Tenn. 
133, 224 S. W. 1041; note, L. R. A. 
1915 F 1047. 

34 Aikman v. Butler 
School Dist., 27 Kans, 129. 

35 Dolan v. Joint School Dist., 80 
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36 School Dist. v. Bennett, 52 
Ark. 5115 18° SW, 132: 
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S. W. 471. 

38 Faulk v. McCartney, 42 Kans. 
695, 22 Pac. 712; School Town of 
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27 N. E. 308. 
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Dist., 82 Iowa 686, 46 N. W. 1053, 
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655, 538 N. W. 568. 
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the statute requires it to be in writing, that it thereby can 
escape liability for his services; for the acceptance of part 
performance is a ratification of the contract.#! Likewise, 
where a school board recognizes a person acting under a 
contract as a teacher of one of its schools, and pays such 
person his salary therefor, it is thereafter estopped, in an 
action by the teacher to recover damages for breach of the 
contract, where he was dismissed before the expiration of his 
term of employment, to question the validity of the contract on 
the ground that it was entered into by the members comprising 
the board without meeting and acting as such. This holding 
properly is put upon the ground that the acts in question 
constitute a complete ratification of the contract.* 


It follows, therefore, if the trustees repudiate an alleged 
contract, executed in their private capacity only, before the 
teacher has entered upon the performance of his duties there- 
under, that the teacher necessarily is without a remedy against 
the district, because there is here no ratification of the contract 
by the district.44 Neither is there a ratification by the district 
of such a contract when the trustees make a payment for 
services already received for the sole purpose of making a 
compromise with the teacher to prevent litigation; and, should 
the board pass a resolution disapproving the contract, but 
paying the teacher for the services already rendered, there is 
no ratification. Indeed, the mere fact that a teacher in good 
faith proceeds under an unapproved contract and completes its 
performance is not of itself sufficient to constitute a ratifi- 
cation. There must be some act on the part of the district, 
such as an unqualified part payment of salary, evidencing an 
intention to ratify the contract and waive the formal approval 
of it by the board.*® 


Trustees Must Not Be Personally Interested 


As a general rule it is unlawful for a member of a school 
board to enter into any contract on behalf of the district in 


41 35 Cyc. 1085. 44 McGinn v. Willey, 6 Cal. App. 

42 Ryan v. Humphries, 50 Okla. 111, 91 Pac. 423. 
348, 150 Pac. 1106, L. R. A. 1915 F 45 Herrington v. Dist. Tp. of 
1047. Liston, 47 Iowa 11. 

43 District No. 25 v. Stone, 14 46 Place v. Dist. Township of 
Colo. App. 211, 59 Pac. 885. Colfax, 56 Iowa 573, 9 N. W. 917. 
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which he has an individual interest.47 Such contracts often 
contravene express statutes, but they also are violative of 
public policy, regardless of their actual results.48 Common 
illustrations of forbidden contracts are the employment of a 
trustee to erect a schoolhouse,” or to superintend its erec- 
tion, or the purchase of property for a school from one 
of its trustees.5! In these cases, however, it will be observed 
that the trustee has attempted to make a personal contract 
with the district; and such contracts are invariably held either 
voidable or void. If the contract is held voidable, it will 
become binding on ratification.2 If the contract is held void, 
it cannot be ratified, and money paid to the trustee thereon 
may be recovered from him by the district.? 

Under the above principles, it is obvious that a director 
cannot legally be employed as a teacher or superintendent 
of schools in his own district;# and it is pertinent to 
enquire to what extent, if at all, a relative of a trustee may be 
so employed. Under a statute of Idaho providing that ‘‘no 
trustee shall be pecuniarily interested in any contract made by 
the board of trustees of which he is a member,’’ it was held 
that a contract employing the wife of one of the trustees as a 
teacher in his district was void by the terms of the statute. 
Said the court: ‘‘Was the husband of Mrs. Young pecuniarily 
interested in the contract? We think he was. Under the laws 
of this state the earnings of the wife constitute a part of the 
community property. The husband has the control and 
management of the community property, and he may use it 
and is part owner of it, and hence is pecuniarily interested in 
ite 2 

From the above reasoning it is apparent that if the trustee 
has no interest in the earnings of his wife, as in some states, 
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she may be employed as a teacher without violating the statute 
that ‘‘no trustee shall be pecuniarily interested in any contract 
made by the board of trustees of which he is a member.’’ 
A fortiori the adult child or other relative of the trustee legally 
may be employed under the above statute. The prohibitory 
provisions of such statutes do not apply to any relation not 
specified.6 Said the Supreme Court of Tennessee: ‘‘The most 
plausible allegation of misconduct by defendant is that he, 
with one other director employed his daughter, who was a 
minor, to teach. There is an inhibition in the act of 1874 
against the employment of a director, but none against the 
employment of his son or daughter, and it is urged that the 
daughter being a minor, the father would be entitled to her 
acquisitions. It is not alleged that the employee was not a 
competent or proper person to teach, and the father would be 
estopped to claim the wages which he had contracted to pay 
her.’’* It has also been held that a school committee may 
contract with one of their own number to board a teacher.® 


As a general rule the mere fact that an officer of a public 
corporation is related either by affinity or consanguinity, to a 
person contracting with a corporation for the performance of 
labor or other services does not render the contract void or 
voidable, either as violative of public policy or of express 
statutory provisions against an officer of a public corporation 
becoming personally interested in contracts with the corpora- 
tion.2 Indeed, the mere fact that the teacher was a near 
relative of two of the three officers composing the board, and 
that other qualified teachers could have been employed at 
about two-thirds of the salary agreed to be paid to her, is not 
sufficient proof of fraud in the inception of the contract to 
justify a court in declaring it invalid.” 


Construction of the Contract 


The rules regulating the construction and operation of 
contracts generally apply to the construction and operation of 


6 Board of Education v. Boal, 104 8 Brown y. School Dist., 55 Vt. 


Ohio St. 482, 1385 N. E. 540. 43. 
7 State ex rel. Swamm v. Burch- 9 Note, 34 L. R. A. N.S. 141. 
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the contracts of teachers. If a contract for the hiring of a 
teacher is indefinite as to time, it is to be interpreted by the 
understanding of the parties as indicated by their acts and the 
attending circumstances.!2 Where a contract is for a year, it 
will be construed in the absence of anything to the contrary, 
to be for the ‘‘school year’’ as prescribed by law.® A 
contract by a district for the employment of a teacher from a 
certain time, not specifying the duration of the contract, but 
making provision for the closing of the school under certain 
circumstances, is a contract for the school year, and the teacher 
is entitled to teach for that period subject to the contingencies 
specified in the contract.!4 

Evidence that the secretary of a board of directors, with 
the teacher’s consent, changed his contract from three to six 
months, all of the directors saying that they had held a meeting 
ahd agreed to the extension, is sufficient to bind the district for 
the longer term and the board cannot subsequently shorten the 
eontract.2 Where a teacher’s contract authorized him to 
teach three months, with an option to teach a year, a new 
written contract is not necessary to bind the district for the 
entire year. A contract whereby a teacher agreed to devote 
to the school, under the direction of the principal and the 
board of education, six hours of each school day implies an 
agreement to assist in the school during school hours by 
teaching such branches as might be reasonably assigned to him 
by the principal.” A rule in a teacher’s hand book to the 
effect that the tenure of office of all teachers regardless of 
contract, should be at the pleasure of the board is of no value 
as a defense to an action on a contract for a specified term, 
where a statute provides that no teacher shall be dismissed 
except for cause.!8 


An instructive application of the principles governing the 
construction of a teacher’s contract is furnished by a decision 
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of the Supreme Court of Montana in 1915. A teacher was 
employed at a salary of $900 to teach in the Missoula public 
schools. The term was 190 school days. She taught 145 
school days, and then voluntarily resigned. The board rules, 
which formed part of her contract, provided that teachers 
should be paid in twelve equal payments and should receive 
pay only for the actual time in service. The teacher insisted 
that her salary for the time taught should bear the same 
proportion to $900 as 145 bears to 190. 


The controversy arose over the meaning of the phrase ‘‘for 
the actual time in service.’’ The court considered it obscure, 
saying ‘‘the language of the rule is that of the school board, 
and the uncertainty will be construed most strongly against 
the party responsible for it.’’ Whether the contract of 
employment itself was for twelve months or merely for the 
school term was material; for if it was for twelve months then 
the teacher would be paid for two and a half months, when she 
was not expected to render any service whatever, and the 
contract consequently would be void. School boards have 
only the authority given them by law, and as the legislature 
had authorized the payment of teachers for attending institutes 
and for legal holidays, ‘‘this grant of authority to compensate 
for time not actually devoted to school work excludes the 
exercise of it in any other instance.’’ 

Saying that where there are two possible constructions of a 
contract, one rendering it valid and the other void, the former 
will be adopted if it can be done without violence to the 
ascertained intention of the parties, the court concluded that 
the contract meant that the $900 was to be paid the teacher 
for the 190 days constituting the school year, and that the 
payment in twelve equal installments was a mere device to 
which recourse was had for the convenience of the parties. 
Consequently the teacher’s contention was sustained, and she 
was allowed 145495 of $900. Any other construction would 
have amounted to enforcing a forfeiture of all claim of any 
portion of the earned salary payable after the conclusion of 
the term; and ‘‘forfeitures are looked upon by the courts with 
ill favor and will be enforced only when the strict letter of the 
contract requires it.’’!9 


19 Finley v. School Dist., 51 Mont., 411, 153 Pac. 1010. 
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Minimum Wages for Teachers 


When a teacher contracts with a school official empowered 
to employ him, his contract is modified by the existing rules 
and regulations of superior school authorities and the acts of 
the legislature. These are silent terms of his contract of 
employment, and it is immaterial whether he is informed of 
them or not. The teacher, when applying for a position, knows 
that he is dealing with a public agent, whose powers are 
restricted by the valid rules and regulations of his superiors, 
and he is bound to know what these rules and regulations are, 
and should be governed accordingly. An example of the 
benevolent interference by the legislature with the power of 
the teacher to sell his services as he sees fit is furnished by 
statutes establishing a minimum wage for teachers. 


The legislature legally may establish a minimum wage for 
publie school teachers, since such a law violates no constitu- 
tional right to liberty or property; and violations of the law 
may be made a criminal offense.2!_ No constitutional right of 
the district is violated thereby, because the school corporation 
is merely a creature of statute, whose powers and duties are all 
defined by the legislature; and in like manner the powers and 
duties of its officers are defined.”” Neither are the rights of 
individual teachers violated by such legislation; because 
employment in public schools is public work; and no employee 
is entitled, of absolute right and as a part of his liberty, to 
perform labor for the state; and in doing so he must conform 
to its established regulations.”3 


Bonuses for Teachers 


The Board of Education of the city of Detroit, Michigan, 
on December 18, 1919, adopted a resolution authorizing a 
bonus of $50 a month to its teachers for the remainder of the 
school year. The appropriation requested therefor was refused, 
and on March 25, 1920, another resolution was adopted giving 
each teacher in the board’s employ since January 2, 1920, the 


20 Thompson v. Linn, 35 Iowa 21 Bopp v. Clark, 165 Iowa 697, 
361; O’Connor v. Hendrick et al. 147 N. W. 172, 52 L. R. A. N.S. 4938. 
SAS IN ee eee Le) ule New Eyes odbc 22 Bopp v. Clark, 165 Iowa 697, 
L. R. A. N. S. 402; Treadway v. 147 N. W. 172, 52 L. R. A. N.S. 498. 
Daniels, Adm’r, 29 Ky. L. Rep. 320, 23 Atkin v. State of Kansas, 191 
92 S. W. 981, U. S..207, 48 U. S. (L. ed.) 148. 
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sum of $300 in addition to his present contract, provided the 
teacher remained until the end of the session. The comptroller 
refusing to honor the pay roll, the board mandamused him to 
do so. 


It was claimed that the resolution of March 25, 1920, 
violated the section of the state constitution providing ‘‘neither 
the legislature nor any municipal authority shall grant or 
authorize extra compensation to any public officer, agent, 
employee, or contractor after the service has been rendered 
or the contract entered into.’’ That such claim was unfounded 
was reasoned out by the Supreme Court of Michigan in the 
following manner: 


‘When this resolution was passed the board of education 
had written contracts with its teachers at definite salaries, for 
the school year of 1919-20, but the contracts could be 
terminated by either party upon giving thirty days’ notice. 
The resolution recites that many teachers were taking advan- 
tage of this provision of the contracts, and were resigning to 
obtain more remunerative employment. To overcome this loss 
in its teaching force the board proposed that the existing 
eontracts should be canceled by mutual consent and new 
contracts entered into providing for $300 additional compen- 
sation, on condition that the teachers remain in the employ of 
the board until the close of the school year on June 25, 1920. 
This is substantially what the resolution of March 25, 1920, 
authorized. At that time the services contracted for had not 
been fully rendered. Three months of the school period 
remained. For the services to be rendered during the later 
period new contracts providing for increased compensation 
were entered into. There could be no additional compensation 
allowed for services performed under the original contracts, 
but there is no constitutional obstacle in the way of canceling 
the contracts or changing them at any time, and allowing an 
increase in salary for the balance of the term. The only thing 
the board may not do is to grant additional compensation after 
the services have been rendered. The services affected by the 
resolution of March 25, 1920, had not been rendered at the time 
of its passage. It purports to cover services to be rendered. 
The teachers had a right to quit the service of the board at any 
time. The board had a right to say: If you give up your 
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rights under your contract and agree to remain for the full 
school year, we will make a new contract to pay you an 
increased salary. As the additional compensation was for 
services to be performed under new contracts for the balance 
of the school year, we think it does not violate the provision 
of the constitution which prohibits a municipal authority from 
granting additional compensation for services after they have 
been rendered.’’*4 


Three of the nine members of the court thought that the 
canceling of the old contracts, and the execution of new ones 
with additional compensation was ineffectual as a palpable 
attempt to circumvent the constitution. The teachers, more- 
over, failed to gain anything by the board’s action, for there 
was no money appropriated or available for the bonuses and, 
under the Michigan law, the board consequently was without 
power to contract to give them. 


Compensation of Unqualified Teachers 


In most if not all jurisdictions there are statutory prohibi- 
tions against the employment of unlicensed and uncertified 
teachers. Very generally the courts have held contracts of 
employment of such teachers to be void. Consequently no 
recovery for services performed under such contracts can be 
had.?° The violation of a positive statute generally had been 
deemed sufficient reason for this holding. ‘‘That an officer 
can, either expressly or by implication, set at defiance an 
express statute defining and limiting his official authority, and 
by doing what he is forbidden to do, waive what the law 
palpably requires, is a proposition which is best answered by 
merely stating it.’ The same conclusion, however, has been 
reached by considering the unqualified teacher a de facto 
officer. ‘‘If he is ineligible to hold office, and therefore without 
title, he is a volunteer, and cannot recover for services.’’2?7 It 
should be noticed, however, that a teacher who has actually 
performed the services contracted for is prima facie entitled to 
his agreed compensation; and if the school desires to avail 


24 Wiley et al. v. Board of Edu- 26 Harrison Tp. v. Conrad et al., 
cation, 225 Mich. 237, 196 N. W. 417. 26 Ind. 337. 
25 Note, Ann. Cas. 1913 C 372; 27 Flanary, Supt., v. Barrett, 146 — 
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itself of the want of the requisite certificate as a defense, it 
must prove such want.?8 

Numerous and emphatic are the cases denying an unqualified 
teacher his salary for services rendered or damages for breach 
of his contract.29 The district is not responsible to such a 
teacher. Even the agent who employed the teacher is not 
responsible to him,°? unless he has received money from the 
district for him.2! His contract is void and not susceptible of 
ratification.2 And it has been held that the employment of 
an unqualified teacher in contravention of statute is an 
indictable offence.*8 


Excuses for failure to obtain a certificate generally are 
immaterial and do not better the teacher’s case. Thus the 
contract of employment is illegal, although the teacher’s 
failure to secure a certificate is due to the sickness of the officer 
whose business it is to award it;** or to the wanton and 
malicious refusal of an examination ;*° or to the non-existence 
of an examining committee.26 Some courts, however, have 
held the teacher entitled to his salary when he is entitled to a 
certificate and is without it solely through some casualty not 
due to his own fault.®? 

The want of an examination before giving a teacher a 
certificate of qualification cannot be pleaded as a defense to 
his suit for salary, as the certificate cannot be attacked 
collaterally.*8 If fraud or collusion in obtaining it is alleged, 
however, the certificate may be attacked collaterally.®9 


The public policy underlying the refusal of compensation 
to an unqualified teacher is well stated by the Supreme Court 
of North Dakota as follows: ‘‘There is no force in the position 
that the defendant having received the benefit of the teacher’s 


services is liable. Such a doctrine would defeat the policy of 
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32 Stevenson v. School Directors, 


87 Ill. 255. 

33 Robinson & Walker v. State, 
2 Cold. (Tenn.) 181; Jay v. School 
Dist., 24 Mont., 219, 61 Pac. 250. 

34 Goodrich y. School Dist., 26 
Vt. 115. 

35 Jackson v. Hampden, 20 Me. 


37. 


Lindberg v. Grosvenor, 19 Neb. 494, 
27 N. W. 728; School Dist. v. Stone, 
14 Colo. App. 211, 59 Pac. 885; 
Clune v. School Dist., 166 Wis. 452, 
166 N. W. 11, 6 A. L. R. 736. 

39 Kimball v. School Dist., 23 
Wash. 520, 63 Pac. 213. 


192 ESSENTIALS OF SCHOOL LAW 


- the law, which is to give the people of the state the benefit of 
trained and competent teachers. The law recognizes only one 
evidence that the policy has been regarded—the certificate of 
qualification. If the defendant could be made liable by the 
mere receipt of the benefit of the services rendered, the law 
prohibiting the employment of teachers without certificates 
would be, in effect, repealed, and the protection of the people 
against incompetent and unfit teachers, which such statute was 
enacted to accomplish, would be destroyed. Where a contract 
is void because of the express declaration of a statute, or 
because prohibited in terms, the retention by a municipality of 
the fruits of such a contract will not subject it to liability, 
either under the contract or upon a quantum meruit.’’4° 


Modifications of the Above Doctrine 


Where a teacher holds the proper certificate at the time the 
services are rendered, or offered to be rendered, the statute 
requiring a certificate is sufficiently met and the teacher is 
entitled to recover under his contract, although at the time of 
employment he did not have the required license.44 So when 
a statute declares a certificate from a state normal school shall 
serve as a teacher’s certificate when filed in the county, town- 
ship, city, or district, a failure to file it until after making the 
contract to teach is no defense to an action for salary earned 
after it is filed.42 This is not the rule, however, where the statute 
makes a teacher’s contract absolutely void, if he does not have a 
certificate at the time of his employment.*® Even under such 
a statute it has been said that a district has power to contract 
with an unlicensed teacher by making it a condition of hiring 
that the teacher should procure a certificate before entering 
upon the duties of his office, since by this condition the services 
of a licensed teacher are in effect bargained for.** 

Where the question relates merely to informalities in the 
execution of his contract or in the issuance or filing of his 


40 Goose River Bank v. Willow 
Lake School Tp., 1 N. D. 26, 26 Am. 
St. Rep. 605. 
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certificate, a teacher generally is entitled to recover for services 
rendered.* If a school board recognizes the person acting as 
teacher and pays him his salary, it ratifies a contract with him 
defectively executed.*® It is not necessary for the trustees to 
pass and record a resolution confirming such a contract— 
drawing and paying orders for the teacher’s salary is sufficient 
approval.47 In interpreting a statute providing that every 
teacher shall, before he opens a school, obtain from the 
committee a certificate in duplicate, the Supreme Judicial 
Court of Massachusetts said: ‘‘As to the time of obtaining 
the certificate, and as to the requirement that it shall be in 
duplicate, the provisions of the statute are merely directory.’’ 
Consequently it held that while the committee might prevent 
a teacher whom they had hired from opening school before he 
had obtained the certificates, if they first vote to give them, 
and then allow him to open school before he has them in hand, 
the facts that he never obtains the certificates in duplicate and 
does not obtain one and deposit with the selectmen until two 
days after he opens school, do not prevent him from recovering 
compensation for services rendered after he has obtained and 
deposited the certificate.*® Under some statutes, however, it 
is a necessary prerequisite to a teacher’s appointment or 
employment that he file with the proper board or officer a 
license or certificate of his qualifications as prescribed by law. 
Each ease is simply a matter of statutory interpretation.” 


The Supreme Court of Michigan has announced the 
following exception to the doctrine that the employment of 
an unauthorized teacher is void: ‘‘The general policy of the 
school law is that schools shall be taught by qualified teachers, 
but necessities may arise where this cannot be done. A 
district may be unable to find a qualified teacher. Where the 
employment of an unqualified teacher is a necessity, the school 
district is authorized to employ one who has not the proper 
certificate, if the schoo] board are satisfied that the teacher is 
otherwise qualified, and to pay such teacher out of moneys 


45 Note, Ann. Cas., 1913 C 373. Dist., 61 Mich. 299, 28 N. W. 105. 
46 School Dist. v. Goodwin, 81 48 Libby v. Inhabitants of Doug- 
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belonging to the district.’ Apparently no other case had 
gone to such an extreme; although where a teacher’s certificate 
expired during the term, recovery of salary for the services 
rendered both before and after the expiration of the certificate 
has been sustained.t Such eases are contrary in principle to 
the great weight of authority. If it be legal to pay an 
unlicensed teacher for teaching part of a term, why not for all 
of a term? If the legislature intends to permit unlicensed 
teachers to teach in cases of necessity, is it not reasonable to 
suppose that it would say so? It is submitted that the doctrine 
of necessity is fraught with danger and uneertainty. It 
disregards the doctrine that in law a certificate is the sole test 
of teaching competency; and it opens the door to an easy 
evasion of the wise policy of requiring teachers to pass 
examinations. It is not likely that many courts would allow 
a teacher compensation under such circumstances. 


Provisions as to the Teacher’s Dismissal 


It should be remembered that when a teacher contracts 
with a school board to teach in a given school, he is bound by 
all the valid rules which the board has made for the govern- 
ment of teachers, whether he has seen them or not. By 
operation of law these rules become a part of the teacher’s 
contract of employment. Consequently when such a rule 
states that all teachers are employed at the pleasure of the 
board, the contract may be terminated at the reasonable 
discretion of the board at any time.? 


Of course a regulation of the board that all teachers are 
employed at will cannot become a part of the teacher’s contract 
impliedly or expressly, if there is a statute prohibiting the 
removal of the teacher except for cause. In overruling the 
contention that a teacher may be removed at will, the Supreme 
Court of California said: ‘‘But in this case there is a direct 
statutory prohibition against a removal except for cause. This 
it seems to us renders the authorities cited by counsel wholly 
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inapplicable.’’? Nevertheless, where the statute allows the 
board to remove for certain specified causes, the board may so 
contract with the teacher as to gain the right to remove for 
other causes,* although there are cases to the contrary.® 
Where a statute confers upon a school board the right to 
remove teachers at pleasure, no contract that the board can 
make with the teacher can restrict or limit this power. Such 
statute is a part of every contract as much as though it were 
written in it; it nullifies every stipulation inconsistent with 
itself.® 


Of course it is possible to reserve in the contract of employ- 
ment the right to dismiss the teacher at will or if his services 
are unsatisfactory, especially if no statute specifies the causes 
for which teachers may be removed. Nevertheless such right 
must be exercised in good faith and without passion, prejudice 
or caprice; and in case the jury should deem the dismissal 
improper under the above rule, the teacher can recover 
damages for the breach of his contract.” 


Causes for Dismissal of Teachers 


A school board has implied power to dismiss a teacher for 
cause, notwithstanding he was employed for a specified time.® 
But this power cannot be exercised because of the teacher’s 
conduct under a previous contract,’ or arbitrarily for personal 
reasons or without grounds affecting the teacher’s efficiency 
and usefulness.19 And it should be observed that the transfer 
of a teacher to a lower grade at a lower salary amounts to a 
dismissal, although in the absence of a reduction of salary a 
teacher may be assigned a position of the same grade in 
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another school under the authority of the board, whenever this 
can be done without a modification of the original contract. 

The principal causes justifying the dismissal of a teacher at 
any time, regardless of his contract, are a violation of the valid 
rules and regulations of higher school authorities,” failure to 
manage and control the school, negligence or inattention to 
duty,14 incompetency,! immorality,!® and failure in any other 
respect to perform his obligations as a teacher.’ Following 
are examples where the dismissal of a teacher has been 
sustained: Refusal to obey a rule prohibiting the reading of 
the Bible and other religious exercises in the school;!® refusal 
of a teacher to become vaccinated ; refusal to take back a 
pupil whose suspension has been overruled by the directors ;?° 
tardiness from fifteen to twenty minutes two or three days of 
each week;?! and cruel treatment and profane and abusive 
language toward pupils.” 

A teacher who proves to be incompetent and unable to teach 
the branches of instruction he is employed to teach, either from 
a lack of learning or from a lack of ability to impart it, may be 
dismissed.?? Particular instances of a teacher’s mismanage- 
ment are admissible as evidence touching the issue of whether 
the teacher’s government has been on the whole good or bad; 
but mistakes in occasional instances, one, two, three, or even 
more, will not necessarily show a teacher incompetent to teach 
the subject in which the mistakes have been made, the proper 
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inquiry being whether the teacher was able to teach the subject 
in question.24 The fact that a school board has tolerated a 
teacher’s misconduct and inefficiency for a time does not 
operate as a waiver of its right to discharge him therefor, as a 
teacher’s undertaking to perform his duty in a moral and 
skillful manner is assumed for the benefit of the school, its 
pupils and patrons, and not for the benefit of the board.» But 
it is illegal to dismiss a teacher.for incompetency before he has 
rendered any services, where he has a proper certificate and 
has been employed by the board with knowledge of his qualifi- 
cations, since he has the legal right to begin teaching and have 
his competency determined by the services rendered.?® For 
immorality, however, he may be dismissed before his services 
begin; but the board must prove that he was dismissed for 
immorality, not incompetency.?* 

That scholars and parents are dissatisfied with a teacher is 
not a sufficient cause of itself for dismissing him before the 
expiration of his term.*® But failure to have the requisite 
qualifications of temper and discretion of a good teacher 
justifies a teacher’s dismissal.” In other words, apart from 
immorality, the personal defects of a teacher to justify his 
removal must militate directly against his school work, rather 
than his popularity in the community.*° Thus chewing tobacco 
and spitting the juice through the screen windows of the 
schoolhouse does not justify his discharge.*4 School officials, 
moreover, cannot remove a teacher for matters beyond their 
jurisdiction and not relating to the school; thus a school board 
may not fix a teacher’s boarding place and dismiss him because 
he refuses longer to board there.*” 

In no conflict with the principle of the above decision, it is 
submitted, is the holding of the Supreme Court of California 
that the Board of Education of San Francisco may require its 
teachers to reside within the city. Such regulation does not 
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unreasonably restrict a teacher’s choice of a residence and may 
well be for the direct benefit of the school. As the court said: 
‘In contemplation of the fact that the teacher stands in loco 
parentis, that it may become her duty to devote her time to the 
welfare of individual pupils, even outside of school hours, that 
the hurrying for boats or trains cannot be regarded as 
conducive to the highest efficiency on the part of the teacher, 
that tardiness may result from delays or obstructions in the 
transportation which a non-resident teacher must use, and, 
finally, as has been said, that the ‘benefit of pupils and 
resulting benefits to their parents, and to the community at 
large, and not the benefit of teachers, is the reason for the 
creation and support of the public schools,’ all these, and many 
more considerations not necessary to detail, certainly make the 
resolution in question a reasonable exercise of the power of the 
board of education. 


‘‘Nor can we agree with respondent that the resolution in 
question is the imposition of an additional ‘ qualification’ which 
a teacher must possess, which qualification is not within the © 
power of the board of education to exact. True section 1793 
of the Political Code, in conjunction with 1791 thereof, does 
prescribe certain qualifications and give a list of causes and 
reasons for which teachers may be dismissed or removed, but 
a regulation concerning residence is not an added ‘qualifi- 
cation,’ within the contemplation of this law, any more than 
would a resolution that a teacher should be free from 
contagious disease; and it would scarcely be said that if the 
board of education passed a resolution to that effect that it 
would add another and an unlawful ‘qualification’ to those 
prescribed by the Political Code. Nor does it matter in this 
case, aS respondent argues, that the board of education has no 
power to dismiss a teacher, except for the reasons prescribed 
by section 1793 of the Political Code. That section itself 
contemplates dismissal for insubordination, and clearly a 
refusal of a teacher to comply with a reasonable regulation of 
the board would be such insubordination.’ 


The immorality on the part of a teacher warranting his 
removal does not need to be in connection with his school 
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work.** Neither is it necessary that on account of it his license 
to teach has been revoked. As was said by Chief Justice 
Tindall: ‘‘The general want of reputation in the neighbor- 
hood, the very suspicion that he has been guilty of the offenses 
stated against him in the return, the common belief of the 
truth of such charges amongst the neighbors, might ruin the 
well-being of the school if the master were continued in it, 
although the charge itself might be untrue and at all events 
the proof of the facts themselves insufficient before a jury.’’ 

In sustaining the removal of a Massachusetts superin- 
tendent of schools because he was indicted in Maine for 
adultery, the court said: ‘‘Where a superintendent is under 
indictment for adultery it is competent for the joint committee 
to declare that he has become unsuitable and unfit to continue 
in that position, without assuming for themselves to determine 
the question of his guilt or innocence. They are not bound to 
form a judgment upon that matter.’°° Unfortunately, abuse 
of this legal doctrine is possible; although in such cases the 
teacher may seek to enforce the civil and criminal responsi- 
bility of his defamers. 

Where a contract for teaching recites that a teacher has a 
second grade certificate, there is no warranty that it will 
continue such. Consequently, the fact that before school 
began he took an examination to teach, as his license had 
nearly expired, wherein he received only a third grade 
certificate does not justify the recision of the contract.%7 
Where a school board has provided that only teachers with 
first grade certificates should be employed and later signs a 
contract with a teacher requiring that he be ‘‘legally 
qualified,’’ it is no ground for removal that the teacher is able 
to secure only a second grade certificate.® Doubtless if the 
teacher had been guilty of fraud in falsely representing that 
he had a first grade certificate he could recover nothing because 
of his dismissal.“ But the teacher should remember that 
where he can be discharged only in a manner set out by 


34 Tingley et al. v. Vaughn, 17 194. 98 S. W. 974. 


Ill. App. 347. 38 Hull v. Independent School 
35 Ewin v. Independent School Dist., 82 Iowa 686, 46 N. W. 10538, 
Dist., 10 Idaho 102, 77 Pac. 222. 10 L. R. A. 273. 
386 Freeman v. Bourne, 170 Mass. 39 Connor v. Lasseter et al., 98 
289, 49 N. E. 435, 39 L. R. A. 510. Ga. 708, 25 S. E. 830. 


37 School Dist. v. Ozmer, 81 Ark. 
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statute, if the statute is not substantially followed his removal 
is unlawful, and he may recover damages therefor, regardless 
of any number of good grounds that there may have been for 
the board’s action.?° 


Where a statute enumerates the grounds for which a 
teacher may be dismissed, he cannot be removed for any other 
causes ;41 and a school board is conclusively bound by its record 
and cannot allege or prove any other grounds of removal or 
dismissal as the basis of its action.42 Under such a statute 
some courts hold that the contract may reserve the right to 
dismiss a teacher for other causes,* while others hold that such 
a reservation is void.4# The fact that a statute forbidding the 
removal of a teacher except for cause was enacted after the 
election of a teacher does not affect his right to be protected 
thereby.*© 


Dismissal of Teachers for Marriage or Childbirth 


A school board may refuse to employ a married woman as a 
teacher, just as it may refuse to employ one who is not a 
normal or a college graduate. Moreover, unless a statute 
deprives a school board of this power, it may employ a female 
teacher only upon condition that she will remain unmarried 
during the term; and upon her failure to cbserve this condition, 
it may rescind her contract.*® Clearly, however, an illegal 
regulation cannot become a part of a teacher’s contract; 
therefore, where by statute a school board is authorized to 
remove a teacher only for ‘‘gross misconduct, insubordination, 
neglect of duty, or general inefficiency’’ it cannot by regulation 


40 Hull v. Independent School 
Dist., 82 Iowa 686, 46 N. W. 1058, 


43 School Directors v. Ewington, 
26 Ill. App. 379; School Dist. v. 


10 L. R. A. 278; Richards v. Dist. 
School Board, 78 Or. 621, 153 Pac. 
482, L. R. A. 1916 C 789. 

41 Barthel v. Board of Educa- 
tion, 153 Cal. 3876, 95 Pac. 892; 
Kennedy v. Board of Education, 82 
Cal. 488, 22 Pac. 1042; Searsmont 
v. Farswell, 3 Me. 450; Thompson 
et al. v. Gibbs, 97 Tenn. 489, 37 S. 
W. 277; Butcher v. Charles et al., 
495 Tenn. 582, 32 S. W. 631. 

42 Downs et al. v. Bruce Inde- 
pendent School Dist., 45 S. D. 326, 
187 N. W. 620; 28 R. C. L. p.- 160. 


Gautier, 138 Okla. 194, 73 Pac. 954; 
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44 Thompson et al. v. Gibbs, 97 
Tenn. 489, 37 S. W. 277, 34 L. R. A. 
548; Tripp v. School Dist. No. 8, 50 
Wis. 651, 7 N. W. 840; People ex 
rel. Murphy v. Maxwell, 177 N. Y. 
494, 69 N. E. 1092. 

45 Kennedy v. Board of Educa- 
tion, 82 Cal. 488, 22 Pac: 1042. 

46 Guilford School Tp. v. Roberts, 
28 Ind. App. 355, 62 N. EH. 711. 


DISMISSAL OF TEACHERS 201 


provide that the marriage of a teacher vacates her position.” 
Should a teacher, however, resign her position on account of 
an invalid regulation on the part of a school board purporting 
to vacate her position on account of marriage, being told by 
her principal and superintendent that it will be necessary for 
her to do so, she cannot by mandamus secure her reinstatement 
on the ground that her resignation was not her free act, but 
was obtained by fraud and duress. ‘‘It is well known,’’ said 
the court, ‘‘that it was a common custom of married teachers 
to resign upon their marriage, and voluntary obedience to the 
rules and regulations, whether lawful or otherwise, cannot be 
regarded as duress in a legal sense.’’48 


In the absence of a statute or a valid contract permitting 
it, a female teacher in the public schools cannot be removed 
on account of her marriage.#® The reason for this view has 
been vigorously expounded by the Supreme Court of Oregon 
in 1915 as follows: ‘‘If the teacher becomes inefficient or fails 
to perform a duty or does some act which of itself impairs 
usefulness, then a good or reasonable cause for dismissal would 
exist. The act of marriage, however, does not of itself furnish 
a reasonable cause. That the marriage status does not neces- 
sarily impair the competency of all women teachers is conceded 
by the school authorities when they employ married women, 
as they are even now doing, to teach in the schools of this 
district. The clerk of the board admitted that in some 
instances a woman becomes a better teacher after marriage 
than she was before. The reason advanced for the rule 
adopted by the board is that after marriage a woman may 
devote her time and attention to her home rather than to her 
school work. It would be just as reasonable to adopt a rule 
that if a woman teacher joined a church it would work an 
automatic dismissal from the schools on an imagined assump- 
tion that the church might engross her time, thought, and 
attention to the detriment of the schools; but such a regulation 


47 People ex rel. Murphy v.Max- Misc. Rep. 684; People ex rel. 


well, 177 N. Y. 494, 69 N. E. 1092. 

48 Greudon v. Board of Educa- 
tion, 100 N. Y. S. 253. 

49 Jameson v. Board of Educa- 
tion, 74 W. Va. 389, 81 S. E. 1126; 
People ex rel. Peixotto v. Board of 
Education, etc., 144 N. Y. S. 87, 82 


Peixotto v. Board of Education, 
etc. 145 N. Y. S. 853; People ex 
rel. Peixotto v. Board of Educa- 
tion, 212 N. Y. 463, 106 N. E. 307; 
Richards v. Dist. School Board, 78 
Or. 621, 153 Pac. 482. 
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as the one supposed would not even have the semblance of 
reason. 


‘‘Tt must be conceded that quite a different case is presented 
where the act ruled against is inherently wrong. The act to 
which the instant rule relates does not involve a single element 
of wrong, but, on the contrary, marriage is not only protected 
by both the written and unwritten law, but it is also fostered 
by a sound public policy. It is impossible to know in advance 
whether the efficiency of any person will become impaired 
because of marriage, and a rule which assumes that all persons 
do become less competent because of marriage is unreasonable 
because such a regulation is purely arbitrary. If a teacher is 
just as competent and efficient after marriage, a dismissal 
because of marriage would be capricious. If a teacher is 
neglectful, incompetent, and inefficient, she ought to be 
discharged whether she is married or whether she is single.®° 


It has been said that the absence of a married female 
teacher during confinement is not such neglect of duty as would 
authorize her dismissal—at least where a rule of the board of 
education excuses the absence of a teacher for serious personal 
illness.5! This doctrine later has been held subject to the 
qualification ‘‘that the absence of a married woman teacher 
that she might bear a child might be of such length as to give 
the board of education jurisdiction to remove her for neglect 
of duty;’! and it has been decided that where a married 
woman teacher has been absent for three months, her excuse 
being the bearing of a child, and in consequence the board has 
dismissed her for neglect of duty, its determination will not be 
reviewed by mandamus, because ‘‘mandamus will not lie to 
review the determination of public boards or officers in matters 
involving the exercise of discretion or judgment if they have 
proceeded within their jurisdiction and in substantial compli- 
ance with the forms of law.’”” 


50 Richards v. Dist. School Board of Education, etc. 145 N. 


Board, 78 Or. 621, 153 Pac. 482. WE SS ChSt 

51 People ex rel. Peixotto v. 2 People ex rel. Peixotto v. 
Board of Education, etc., 144 N. Y. Board of Education, etc., 212 N. 
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1 People ex rel. Peixotto v. A. 1916 C. 795. 


DISMISSAL OF TEACHERS 203 
Dismissal for Political Activities 


In holding that the discharge of a superintendent for 
alleged insubordination and political activities was wrongful, 
the Supreme Court of Arkansas indulges in a discussion of the 
political rights of teachers. ‘‘There is no contention,’’ says 
the court, ‘‘that the plaintiff was lacking, to any degree, in 
moral character, or habits, or health, or that he was not up to 
a high standard of ability for the discharge of the duties of his 
employment. The testimony shows affirmatively that he is a 
man of good character, that no objections were made to his 
methods of discharging the duties of his office, nor that he was 
in any degree inefficient. The sole contention is that he 
persistently pursued policies in hostility to the views of the 
members of the board, thereby making himself obnoxious to 
the members of the board, and that his overzeal in the political 
affairs of the district was detrimental to the school interests 
and rendered him unfit to discharge his duties. 


“‘TIt is shown that the plaintiff favored a somewhat 
ambitious plan for the enlargement of the school properties, 
for expensive grounds and buildings, and that in this policy 
he was supported by an even half, in numbers, of the board of 
directors, but was opposed by the other half. All the witnesses 
who testified on this subject stated that there was lack of 
harmony between the superintendent and the board, but never 
any harsh feelings or offensive conduct. The most that the 
evidence shows on this subject is that the plaintiff adhered 
persistently to his views with respect to his plans for improve- 
ments in opposition to the wishes of at least half of the 
members of the board. It shows that he was not disposed to 
treat the decision of the board as final, in the sense that he 
ceased to attempt to impress his views upon the board, but 
there is no evidence to show that there were any obstructive 
tactics on the part of the plaintiff, nor any overt act of 
insubordination. 


‘“‘There is also testimony on the subject of plaintiff’s 
activity in school polities, that he entered with a considerable 
degree of activity into the campaign, and that he made a 
speech at one of the meetings just prior to the school election 
of 1920. It is difficult to draw a line of demarcation between 
the political rights of a school teacher, or others engaged in 
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educational work, with respect to activity in politics. Cer- 
tainly they are not denied the right of free speech or the right 
to a reasonable amount of activity in all public affairs. There 
is, however, a limit to such an extent that their usefulness in 
the work for which they are employed shall not be impaired. 
Their zeal in political activity must not carry them to such a 
degree of offensive partisanship that their usefulness in educa- 
tional work is impaired or proves a detriment to the school 
interests affected by their service. It does not appear to us 
that the evidence in this case shows any such overzeal or 
activity on the part of the plaintiff. It is not contended that 
the schools’ interests were injured, or that the efficiency in the 
school work in that district was lessened. 


“‘There is some evidence also that an organization, or a 
union, was formed among a large number of the school teachers 
in North Little Rock, but it is not shown that plaintiff was a 
member of that union, but merely that he favored it. Nor is 
it shown by the evidence that this organization was detri- 
mental to the school interests of the district. 


“‘The directors have no right to discharge a teacher or 
superintendent, unless there are just grounds for it, and these 
grounds must exist at the time of the discharge, not merely a 
bare fear that they may arise in the future. The nearest 
approach to impropriety in the conduct of the plaintiff, and 
which might tend to show insubordination and lack of harmony 
with the board of directors, is his written challenge to two of 
the members, Mosley and Foster, to resign and enter the 
election in May, 1920. But it must be remembered that this 
impropriety was invited, to a very large extent, by the conduct 
of the two directors themselves, in opposition to the plaintiff 
before he began his work as superintendent of the district, and 
continuing such opposition as long as he remained in the 
service. There was a feeling of hostility initiated by the act 
of these two gentlemen themselves, which, to some extent at 
least, must have aroused a feeling of resentment on the part of 
the plaintiff, and his act in writing the challenge must be 
viewed in this light, which affords some palliation for the 
apparent impropriety. Viewing it, however, as an act of 
impropriety in which the plaintiff should not have permitted 
himself to indulge, we do not think that it was such misconduct 
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as was sufficient to afford just grounds for plaintiff’s discharge. 
The fault which caused the lack of harmony was not altogether 
with the plaintiff, and he should not be required to bear alone 
the results. Some allowance should be made for natural 
emotions and human imperfections, and the impropriety of the 
plaintiff and the two directors in engaging in personal 
correspondence, to some extent beyond the bounds of 
punctilious courtesy, is of too little significance to afford just 
grounds for the abrogation of a solemn contract.’”* 


However, a teacher’s advocacy before his class of the election 
of a particular candidate for public office is unprofessional 
conduct warranting suspension, as it introduces into the school 
questions foreign to its purposes, stirs up student strife and 
disrupts discipline.* 


Necessity for Notice and Hearing Before Dismissal 


A statute may give a school board the power to dismiss a 
teacher without giving him any notice of the charges against 
him or any trial thereon.® The statutes of most of the states, 
however, provide that a teacher shall not be discharged for 
cause before the end of his term without the preferment of 
charges against him, due notice, and an opportunity to be 
heard. In most of the cases dealing with the dismissal of 
teachers, their right independent of statute, to receive notice 
of the charges against them and a hearing in reference to the 
same has not been decided; but a few cases have asserted that 
they have this right without referring to any statute as giving 
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it,” although there is authority to the contrary. Thus, without 
basing its decision on a statute, the Supreme Court of Pennsyl- 
vania has held that where a principal of a normal school was 
legally employed and allowed to serve a portion of the school 
year without objection, he cannot be regularly discharged by 
the board of trustees for immoral conduct without a hearing. 
Said the court: 

‘‘The appellant was summarily ejected from his position 
about the middle of the year for which he had been regularly 
elected. When he asked for a reason for such treatment, he 
was pointed to his conviction upon four distinct charges of 
immoral conduct, spread upon the minutes of the board of 
trustees. When he denied the regularity of such action a court 
of equity was appealed to by the trustees to close his mouth 
and tie his hands. He comes into this court of appeal, and asks 
whether he may be lawfully tried, convicted, and sentenced 
without so much as notice that he is accused. 

‘A good character is a necessary part of the equipment of 
a teacher. Take this away, or blacken it, and the doors of 
professional employment are practically closed against him. 
Before this is done there should be, at least, a hearing, at which 
the accused may show that the things alleged are not true, or 
if true, are susceptible of an explanation consistent with good 
morals and his own professional fidelity. We think it is plain, 
too plain for serious discussion, that the action of the trustees 
was irregular and unjust to the appellant.’”? 

Considering the removal of a teacher without a hearing, the 
Supreme Court of Tennessee has said: ‘‘It is a rule of the 
common law, in accord with the plainest principles of justice, 
that to warrant the removal of an official under a limited power 
specific charges should be made and all witnesses in the matter 
should be sworn.’ In the absence of any statute or contract 
to the contrary, it is submitted that a school board contem- 
plating the dismissal of a teacher for misconduct not committed 
in the presence of the board should give him an opportunity to 
show cause why he should not be dismissed. 


7 Brown v. Owen, 75 Miss. 319, 
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Where a teacher is entitled to notice of the reasons for his 
dismissal, a letter saying that the trustees believe it for the 
best interests of the school that his services be dispensed with 
is not sufficient. A district, moreover, is estopped from 
asserting causes for the dismissal of a teacher other than those 
which have been preferred? The action of trustees in 
dismissing a teacher without a hearing is waived by his 
appearing and asking for and being granted a hearing, which 
results in a finding that he is guilty of the charges against 
him. Where the dismissal of a teacher is reversed because 
he was not given notice of the hearing, the teacher cannot 
secure an injunction against a second trial, since the first 
hearing was a nullity and cannot operate as an acquittal1* A 
trial of charges against a teacher by the board of directors is 
not objectionable on the ground that they are accusers rather 
than judges, and because of their prejudice, whenever they 
constitute the only tribunal authorized to try such charges. 
But where charges are filed against a teacher, a director who is 
a personal enemy of the accused and the prime mover of the 
charges against him, and who has announced his intention to 
join in a finding of guilty and in removing the accused, no 
matter what the evidence may be, is incompetent by reason of 
his prejudices to participate in the trial of such charges.1® 

Touching the right of a teacher to have the courts review 
his alleged improper dismissal, the attitude of many of the 
courts is well expressed by the Supreme Court of Idaho, as 
follows: ‘‘After an examination of the various authorities 
cited by respective counsel, as well as others, we conclude that 
the general principle running through them all is that where 
the power to remove is restricted or limited to certain reasons 
or causes, the final determination as to whether the case falls 
within any of these causes rests with the courts, and may be 
reviewed or inquired into by them; and that, on the other hand, 
where the power is general, unlimited, and unrestricted, and is 
once exercised, it cannot and will not be questioned or 
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examined into by the courts.’’!7 Many cases!8 concur with the 
above doctrine; but it is not believed that such dismissal is 
conclusive whenever fraud, corruption, or oppression exists,1® 
or whenever any abuse of discretion is shown.?? Under some 
statutes a teacher who is aggrieved by the action of the board 
in removing or dismissing him has an appeal to higher school 
officials, such as a county or a state superintendent of public 
instruction, whose decision generally is final as to questions 
of fact and not subject to review by the courts ;?! and if such 
an appeal is not taken with reasonable promptness, the 
teacher’s dismissal becomes final.?2 Should an attempt be 
made to excuse the failure to appeal to a superintendent on the 
ground of his disqualification, the teacher has the burden of 
proof to show such disqualification before other evidence is 
admissible.?3 


Damages for Dismissal 


If the teacher’s dismissal is lawful, no damages are 
recoverable, although service was rendered in defiance of such 
removal.“ Where a teacher is wrongfully dismissed, he is 
entitled to recover the damages he has sustained by reason of 
the breach of his contract.2> Suit should be brought against 
the district in its corporate name and not against the trustees 
as such.26 So far as the measure of damages is concerned, the 


rules applicable to ordinary contracts of employment obtain 
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in cases of a breach of a contract to teach.2?7 Prima facie the 
damages recoverable are the wages agreed to be paid for the 
time the teacher was prevented from teaching, less what the 
teacher might have earned by the exercise of reasonable 
diligence or actually did earn;?8 and the burden of proof is 
upon the district to establish what this deduction should be.” 
From the amount the teacher may earn in other employment 
should be deducted his expense resulting from the change for 
railroad fare and increased cost of living; and the difference 
between this reduced sum and his original salary for the 
remainder of the contract period after his wrongful dismissal 
is the amount of damages that he can recover.®9 

After his contract is broken it is the duty of the teacher to 
use reasonable diligence to secure similar employment, so as to 
mitigate his damages.*! But he is not required to accept 
employment in another locality or of a different or lower 
grade.“ An instruction that a teacher cannot recover on a 
contract during the time he was too ill to teach after the board 
breached its contract is properly refused as being too remote 
and speculative.** Even if he has accepted employment at a 
higher salary than he was paid under his original contract, he 
ean at least recover nominal damages for his wrongful 
dismissal.*4 

It has been properly decided that an intermediate grade 
teacher, who has been wrongfully discharged, is not legally 
obliged to teach in a higher department of the same school at 
the same compensation. She. is obliged to accept only such 
employment as she can carry on ‘‘without modifying the 
original contract.’’ There is a good reason for this legal 
doctrine, because if the teacher accepts the higher work and 
finds herself incompetent for it, she is liable to discharge under 
the new agreement and her rights under the old agreement 
would be lost.®® 
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A teacher in a graded school is not obliged to accept 
employment in an ungraded school.?6 Neither is a district 
teacher obliged to accept another school which may be closed 
at any time for lack of pupils.3? A fortiori, a discharged 
teacher is under no obligation to accept a position as a truant 
officer?’ or to work on a farm.*® 


It should be noted, however, that while a wrongfully 
discharged teacher unable to obtain other employment of the 
same grade in the same locality may do nothing and recover 
from his employer his salary for the balance of the contract 
period, yet if he accepts dissimilar employment he may be 
required to account for what he earns. Thus, where a 
superintendent was wrongfully discharged and thereafter 
engaged in farming, the court held that a deduction of the 
value of his labor on. the farm should be made if the services 
there performed were incompatible with those stipulated in the 
contract; otherwise no deduction should be made.*! 


One of the Michigan cases is especially instructive in refer- 
ence to the rights and duties of a wrongfully discharged teacher. 
On June 20, 1891, a Miss Farrell was employed at $40.00 per 
month to teach in one of the graded schools of Rubicon Town- 
ship, Michigan. About a month later this contract was 
illegally rescinded by a new board of trustees. Miss Farrell 
did not immediately seek other employment, but insisted upon 
performing her contract, and tendered her services at the 
stipulated time. Her services were rejected and the court held 
that she was entitled to recover her salary for the ten months 
of the term. The defense unsuccessfully contended that she 
made no efforts to secure like employment. The court held 
that she did not need to apply at all for ungraded schools and 
was under no legal obligation to apply for any position during 
vacation. In the case of teachers taking their vacations for 
rest and recreation, the court said that ‘‘they cannot legally be 
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called upon to abandon these, and seek employment for the 
coming year. The plaintiff was therefore justified in notifying 
the defendant that she would insist upon her contract and be 
ready at the proper time to perform it. It is a hardship upon 
the district to be compelled to pay for services which were not 
rendered, and it is an equal hardship upon the plaintiff to be 
thus thrown out of employment. The defendant is responsible 
for the hardship through the action of its officers and must 
therefore suffer the consequences.’”# 


In another Michigan case a teacher was employed at $60.00 
per month for nine months from Sept. 18, 1886. On the third 
day of the next March the schoolhouse burned and the trustees 
refused to procure another building for school purposes. The 
teacher, however, was allowed to recover her salary for the 
remainder of the term, about three and one-third months, the 
court saying: ‘‘We do not think the plaintiff was bound to 
look up any other school, or endeavor to find other employ- 
ment, during the remainder of her term. It was not her duty 
to find work not in her vocation, and it was out of the season 
to obtain a situation as a school teacher.’’# 


If a school board acting ultra vires notify a teacher of his 
discharge, it is his duty to disregard such notice and continue 
teaching, for otherwise he will abandon his contract. Thus 
where a statute provided that a board of school directors 
should have no power to dismiss a regularly qualified teacher 
who had been employed under a contract for a specified 
number of months, it was held that an attempted dismissal by 
a board under such circumstances was of no effect, and the 
failure of the teacher to finish the term was a voluntary 
abandonment of his contract precluding a recovery against the 
district. In reasoning to this conclusion the court said: ‘‘As 
the discharge of the plaintiff was nil, and as the directors did 
not by the employment of force prevent him from continuing 
to teach the school, no reason appears why he did not continue 
to teach the entire term. He is thus left in the situation of 
neglecting, without any legal justification or excuse, to 
perform his contract. He must allege performance or that 
which is its legal equivalent in order to state a cause of 


42 Farrell v. School Dist., 98 43 Smith v. School Dist., 69 
Mich. 43, 56 N. W. 1053. Mich. 589, 37 N. W. 567. 
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action.’’#4 The same rule has been applied where the wrongful 
discharge of a teacher has been reversed by competent 
authority. Since there is no legal obstacle in the way of his 
performance, he must at least offer to perform in order to 
recover compensation subsequent to the reversal. Of course, 
if the teacher in such cases is prevented by physical force from 
performing his contract, he is entitled to recover.* 


Where the discharge of a teacher by a school board is illegal 
but not ultra vires the teacher is under no obligation to tender 
his services, but may treat the contract as immediately 
discharged, although the time fixed for the opening of the 
school has not yet arrived.47 On the other hand the teacher 
may disregard the notice of his dismissal and tender his 
services under the contract by being present at the proper 
time and place, ready, able, and willing to teach; in which case 
the breach of his contract will date from the refusal of the 
district to accept his services. In principle, however, the 
teacher cannot recover for the additional expenses he has 
incurred by tendering performance.*® 


It may be, however, that the board, after employing a 
teacher, fills all the positions within its jurisdiction without 
notifying him of its action. Here the burden is on the teacher 
to show tender of his services. But he is not required to 
present himself to the board while it is in session, or to the 
superintendent, or at the place of his former position, as the 
law does not require idle acts—presentation to any officer of 
the school available is sufficient.*® 


When Suit Should Be Brought 


When a teacher is unlawfully discharged the question arises 
whether he may sue the district for damages from month to 
month, or whether he must wait until the contract period has 
run and then sue for the entire damages. This depends upon 
whether the contract is entire or divisible. If, as ordinarily is 
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the case, the employment is from month to month, the teacher 
has the option to sue for damages at the end of each month, or 
to sue for the entire damages at the end of the contract period. 
By suing from month to month, however, the teacher refrains 
from repudiating the contract as a whole. Consequently 
the district thereafter may offer to receive him back under the 
contract, and thus avoid any further liability thereon.° But 
the teacher upon his discharge also has the right to repudiate 
the entire contract; and if he does so, the district cannot avoid 
all further liability by offering to take him back. Yet if the 
district offers the discharged teacher the same employment on 
the same terms after he has repudiated the contract, only 
nominal damages for the balance of the term ordinarily are 
recoverable, as it is the teacher’s duty to minimize the damages 
so far as possible by accepting the employment.® 


If the contract, on the other hand, is an entire one, so that 
no salary can be collected until it is fully completed, the 
teacher should be careful not to sue for its breach until after 
the expiration of the term therein specified. While a right of 
action accrues to the teacher at the moment of his discharge, 
yet he can recover only the damages sustained by him up to 
the time of filing his action, and having once recovered 
damages for the breach of his contract he could never maintain 
another action for additional damages, for failure to secure 
employment during the remainder of the term. The rule is 
well established that a recovery of a part of an entire demand 
merges the whole of it and bars any further recovery thereon.™ 


Remedy of Judgment Creditors 


When a judgment has been entered against a school district, 
an execution in the usual form may be issued against the 
defendant as named in the suit. It then obviously is the duty 
of the proper officer of the district to pay the amount called 
for, if he has the funds. What may be done, however, if he 
has no funds or refuses to make payment? The execution 


50 Williams v. Luckett, 77 Miss. Ohio St. 539; Oliver v. Holt, 11 Ala. 
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cannot be levied on any property used for school purposes.? 
But it is settled that when a debt of a municipality has been 
reduced to judgment and the judgment creditor has no other 
means of enforcing payment, mandamus is the appropriate 
remedy to compel the proper officers to raise the required 
amount by taxation.2 In the New England states, it is said, 
an execution against a school district or other municipality 
may be satisfied by taking the goods of any inhabitant thereof.+ 


Non-Pecuniary Remedies: Injunction, Mandamus, Quo 
Warranto, Self Help 


A teacher cannot secure an injunction from a court of 
equity to prevent the school board from discharging him before 
the end of his term; ‘‘for if his discharge is wrongful, he has 
his action at law to sue for the recovery of his salary or for 
damages on account of the breach of his contract.’’® The legal 
remedy in such eases being adequate, the court of equity 
furnishes no relief.6 Attempts have been made on the part of 
taxpayers to enjoin the discharge of a teacher, but they also 
have uniformly failed.’ Various reasons have been given for 
this holding. If taxpayers had the authority in law or equity 
to compel the employment or retention of a particular teacher, 
the conduct of schools would be impossible.8 Since the 
teacher himself cannot enjoin his dismissal, it is difficult to 
perceive how the taxpayers can perform that feat for him.9 
Furthermore, it is said, private individuals cannot restrain 
public officers to correct purely public wrongs.” 


Under what circumstances can a discharged teacher compel 
his reinstatement to office by mandamus? Where his relation 
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to the school board rests wholly in contract he cannot do so. 
It is only where the teacher by positive provision of law, has 
a fixed tenure of office, or can be removed only in some 
prescribed manner, and where, consequently, it is the plain 
ministerial duty of the board to retain him, that mandamus is 
available.1 So where the statute requires the retention of 
teachers unless removed in the manner provided by law,!? or 
for ‘‘due cause,’ a teacher otherwise removed may maintain 
mandamus. Likewise mandamus on behalf of a teacher lies 
against a board of education to compel his reinstatement, 
where the statute provides that, when elected, a teacher may be 
discharged only for violation of the rules of the board of 
education or for incompetency, unprofessional or immoral 
conduct, and his dismissal has been for other causes.14 Again, 
if the reinstatement of a teacher is ordered by a body having 
appellate jurisdiction, mandamus will lie to compel it. Such 
has been the holding where the dismissal of a teacher by the 
board is disapproved by the district at a special meeting,” or 
is reversed upon appeal to the superintendent. The fact that 
another teacher has been placed in the position from which the 
complaining teacher has been dismissed, does not affect the 
latter’s right to bring mandamus for his restoration.” 


May a dismissed teacher test the legality of his dismissal by 
a quo warranto proceeding against his successor and the school 
board? To do so, unassisted by statute, he must show that 
his position is a public office,® and it is usually held that it is 
not. For this reason quo warranto has been held an inappro- 
priate remedy.” But in Nebraska, where a statute extends 
this remedy to any kind of an office, public or private, the use 
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of the writ of quo warranto by a dismissed teacher has been 
upheld.?! 

The wrongful discharge of a school superintendent does not 
justify him in refusing to surrender possession of the property 
and affairs of the district to the directors, as his remedy is an 
action for breach of contract. Said the Supreme Court of 
Arkansas: ‘‘Counsel for appellant cite the case of Thompson 
v. Gibbs”? in which the Supreme Court of Tennessee held that, 
where a teacher, who had been wrongfully dismissed, continued 
in possession of school property, a court of equity would not 
aid the directors in dispossessing him. That decision, however, 
was controlled by a statute of that state which limited the right 
of school directors to summarily dismiss a teacher to certain 
causes specified in the statute. We have no such statute. So 
that, while the directors may not have been justified in 
discharging Gardner, they had the power to do so.’’*3 


The Teacher’s Liability 


Just as the district is liable in damages to the teacher for 
a breach of its contract to accept his services, so the teacher 
is responsible to the district for a breach of his contract to 
furnish it his services.24 Such a breach occurs where the 
teacher without legal excuse refuses either in whole or in part 
to teach out his contract or where his improper conduct results 
in his dismissal from the school. In all such cases the teacher 
is lable to the district for at least nominal damages. 

The general rule for the recovery of damages where the 
employee fails to perform the personal service that he 
contracted to render is ‘‘the reasonable value of such services 
in that locality, less the contract price.’ Consequently, if a 
district could establish that the market value of a certain 
teacher’s services was $60.00 per month, whereas under its 
contract it was paying only $50.00 therefor, the district could 
recover at least $10.00 for each month that the teacher unlaw- 
fully failed to perform his contract. 


It is seldom advantageous, however, for the district to sue 
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a teacher for an unwarranted refusal on his part to teach; not 
only would the judgment recoverable be insufficient in many 
cases to compensate an attorney for his services in bringing 
suit, but the judgment when recovered would often be 
unenforceable, on account of liberal homestead and exemption 
laws. The teacher’s liability for breach of contract, however, 
becomes an important question whenever a teacher sues the 
district to recover salary for services that were performed 
before the breach. Here the district undoubtedly can deduct 
or recoup whatever damages it has sustained from the breach 
of the teacher’s contract from the sum that it owes the teacher 
for services already rendered. Even compensation for those 
torts of the teacher which involve a breach of the duty 
resulting from his employment to teach may be deducted from 
the teacher’s salary ; for example, the value of school property 
that has been injured or destroyed by the teacher without legal 
excuse may be subtracted from what the district owes the 
teacher.6 


Abandonment of the Teaching Contract 


Whenever the teacher abandons his contract and brings 
suit to recover his salary for the time that he has taught, he 
may encounter the defense that his contract to teach is entire 
and indivisible and attaches no obligation on the district until 
it is performed fully. In other words, the district may say 
that it contracted for a term of service and consequently is 
under no obligation to pay anything, unless it gets what it 
bargained for. Whether or not this defense will be successful 
depends largely upon the intention of the parties as it is 
collected from the whole of the contract. If the contract is 
for a certain term at a stated salary per month and is silent as 
to the time of payment, it is entire and must be fully performed 
before the teacher is entitled to recover on it; but if the 
contract calls for monthly payments, it is separable and the 
teacher can recover for the number of entire months that he 
has taught. In no case, however, can there be a recovery on 
the contract for an unfinished wage period.2? 


26 Sutherland on Damages, 8rd_ ed., § 691; Hill v. Balkcom, 79 Ga. 
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Where no recovery for part performance of an entire 
contract can be had by suing on the contract, is it possible to 
waive the contract and sue merely to recover the reasonable 
value of the services performed? No, is the logical answer 
given by the old cases and the numerical weight of authority. 
It is not the rigor of the law, but the improvidence of the 
contract, that is responsible for the hardship resulting from 
this rule. Yet it has been variously modified by more recent 
decisions. Some cases hold that when there is an earnest and 
bona fide endeavor to fulfill an entire contract, frustrated by 
sickness or other causes over which the employee has no 
control, a recovery can be had on a quantum meruit. In favor 
of this view it has been said that an entire contract for personal 
services is understood to be on the condition that health and 
life continue. Other cases go even further than this, and 
allow a recovery on a quantum meruit for part performance of 
the entire contract, although there is no excuse for its 
abandonment. In such eases the reasonable value of the 
services rendered is computed upon the basis of the contract 
price, deducting the damages resulting from the failure to 
perform in full.’8 


Deductions from the Teacher’s Salary 


The rule is well established that no deduction can be made 
from a teacher’s salary on account of temporary interruptions 
of the school in term time, where the teacher is able and willing 
to conduct the school, unless it is especially provided for in 
his contract of employment.?? An exception to this rule exists 
where the performance of the teacher’s contract is rendered 
impossible by act of God or by the public enemy.2® In a 
number of cases where schools have been properly closed for a 
number of weeks on account of diphtheria, smallpox, or other 
contagious diseases, the teachers have been held entitled to 
compensation during the period of suspension. It makes no 
difference whether the school was closed by the school 
‘authorities or by a board of health.2! The reason for this 
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doctrine has been well stated by the Supreme Court of 
Michigan: ‘‘The plaintiff continued ready to perform, but the 
district refused to open its houses and allow the attendance of 
pupils, and it thereby prevented performance by the plaintiff. 
Admitting that the circumstances justified the officials, yet 
there is no rule of justice which will entitle the district to visit 
its own misfortune upon the plaintiff. He was not at fault. 
He had no agency in bringing about the state of things which 
rendered it eminently prudent to dismiss the schools. It was 
the misfortune of the district, and the district ought to bear 
Aine oe 

Unless his contract specifically allows for it, no deduction 
can be made from a teacher’s salary where his school is closed 
because the schoolhouse is destroyed or is unfit for use.*? In 
a typical Illinois case where a teacher was prevented from 
carrying out his contract by the destruction of the school 
building by a tornado, it was held that he could recover for the 
entire term, although the defendant claimed that it could not 
procure other suitable buildings for the balance of the term. 
The court said: ‘‘The contract did not by its terms provide 
that the school board would be discharged from compliance 
with its terms by reason of the destruction of the schoolhouse. 
The discharge of either party to the contract would not result 
as a matter of law because of the destruction of the building. 
Neither would the school board be discharged from liability on 
their contract by reason of the destruction of the schoolhouse 
and their inability to procure another building. If it had been 
desired to discharge either party from the contract for such 
cause the contract should have so provided.’’?4 

Teaching contracts for stated periods are not subject to 
deductions from wages for observing recognized holidays.®® 
On this subject the Supreme Court of Michigan has expressed 
itself as follows: ‘‘In regard to deductions for holidays, we 
are of opinion that school management should always conform 
to those decent usages which recognize the propriety of 
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omitting to hold public exercises on recognized holidays; and 
that it is not lawful to impose forfeitures or deductions for 
such proper suspension of labor. Schools should conform to 
what may fairly be expected of all institutions in civilized 
communities. All contracts for teaching during periods 
mentioned must be construed of necessity as subject to such 
days of vacation; and public policy, as well as usage, requires 
that there should be no penalty laid upon such observances.’’°4 

In all the cases already considered, however, the teacher’s 
failure to teach has not been caused by his own act or omission. 
Can the teacher recover his salary for the days on which he was 
absent on account of his own illness? In the absence of any 
provision in his contract on this subject, it appears that he 
eannot.27 The school board, however, may by its rules validly 
allow him compensation during such absences for a reasonable 
time. In one case the rules provided that an absence of four 
weeks on account of sickness would be paid for.*8 


Sometimes the school board allows sick teachers pay during 
absence, for a reasonable time, upon their supplying substitutes 
from the eligible list of teachers. Such a rule, allowing sick 
teachers furnishing a substitute full pay for a possible sixty 
days has been adopted by the Board of Education of the 
District of Columbia, and declared valid.2® The number of 
absences without loss of pay may be increased by the board 
after the teachers’ salaries are fixed.” 

Moreover, while a teacher’s contract is for his personal 
services and cannot be fulfilled by a substitute however compe- 
tent,*1 the district may waive its rights in this regard; and 
where a teacher was sick and his wife taught for him without 
being employed by the school board, it was held open to the 
jury to find that the school accepted the wife’s services in 
place of those of her husband and that he was to receive 
compensation therefor as if he had rendered the services 
himself.*2 
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Forfeiture of Salary Through Failure to Make Reports 


Will failure of a teacher to keep a school register and 
answer the inquiries therein addressed to him result in a 
forfeiture of his salary? This question arose in an early 
Vermont case under a statute requiring such answers and a 
return of the register ‘‘previous to the receipt of his wages as 
such teacher.’’ Answering in the negative a majority of the 
judges held: ‘‘We think however that it was not the intention 
of the legislature to secure the performance of these duties by 
subjecting the teacher to a forfeiture of wages for non-per- 
formance of these duties. The statute is rather directory— 
pointing out with minuteness the duties to be done and the 
manner and time of doing them. The thirty-four inquiries 
require very great minuteness and accuracy in matters of 
detail connected with the school and the district. If the clause 
we have above quoted works a forfeiture of wages, any one 
omission or neglect in these matters would produce this result. 
This seems to us a more harsh and severe penalty than the law 
could have intended to visit upon negligence even in such 
matters. We think the legislature intended to rely for the 
faithful performance of these duties—first, upon clearly 
specifying to the teacher what was to be done, and secondly, by 
securing through the presumed fidelity and good intent of the 
teacher, and through the examinations, visits, vigilance, and 
zeal of the superintendent, prudential committees, and visitors, 
a zealous and diligent attendance to these duties. It is 
observed too, that no language is used expressly providing for 
a forfeiture of wages; and it seems to us that so serious a 
penalty likely to be visited upon many young persons through- 
out the state for slight failures and neglects, would not have 
been enacted without plain and express words declaring a 
forfeiture.’ 

How close is this question, however, is indicated by the 
dissenting opinion of Judge Barrett in the same case: ‘‘It is 
of no avail to say that the act does not in terms say that the 
teacher shall ‘forfeit’ his wages; and therefore invoke the 
doctrine of a strict construction, as against ‘forfeiture.’ The 
meaning of the statute is too plain for cavil. Call it by 
whatsoever name it may please any one to do, the provision is 
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express, that the teacher is to perform the prescribed duty 
‘before receiving his wages.’ If by the law he has no right 
to receive them, it is passing strange that he may, nevertheless, 
compel the district, by suit, judgment, and execution to pay 
them. But in this the teacher has forfeited nothing in the 
technical sense of a forfeiture. The contract was entire, and 
she must perform all she was legally bound to do, before her 
right to wages accrued; unless she showed a valid reason by 
way of excuse for her failure in this respect. This case is 
destitute of any such reason, and stands upon the naked fact 
that she neglected to perform such prescribed duty. 


‘“‘This view is corroborated by the general scope and 
obvious purposes of the statutes constituting our present 
common school system. The results to be attained by the 
board of education and its secretary require that all the 
prescribed duties should be performed by the other officers, 
including teachers, who have to do with the carrying on of all 
our common schools; and particularly is it necessary that 
teachers should perform the duties prescribed by the statute 
for them, in order to furnish important matter for the work to 
be done by the secretary of the board. And beyond this, upon 
the performance of that duty in respect to the register by 
teachers, is made to depend the pecuniary interest of the 
district involved in its right to a share of the public money. 
Hence the reason for operating, by so stringent a motive, upon 
the assiduity and faithfulness of teachers in the discharge of 
that duty. 

‘‘So far as any principle, by which courts have professed to 
be governed, in holding certain statutes directory, in distinction 
from statutes preemptory, is capable of being defined, it is 
well put by Mr. Sedgwick* thus: ‘When statutes direct 
certain proceedings to be done in a certain way at a certain 
time, and a strict compliance with these provisions of time and 
form does not appear essential to the judicial mind, the 
proceedings are held valid, though the command of the statute 
is disregarded or disobeyed.’ 

‘‘The present case is clearly not of this character. It was 
not a mere disregard of form, mode, or time, in the doing of the 
things required; but it was a neglect to do the thing at all, in 
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any form, or mode, or at any time. I think this is the first 
case in which a court of last resort has assumed to hold a 
statute merely directory, which requires certain things to be 
done, that are essential to the accomplishment of the leading 
purposes of the statute; essential, in order that the perform- 
ance of the duty enjoined on other persons, holding important 
office under it, may be effective of the ends designed by the 
creation of such offiee; essential to the pecuniary rights of the 
district under the same statute; and which statute makes the 
performance of such duty, on the part of the claimant, a 
condition precedent to his right to receive pay of the district, 
in the capacity in which such duty is required to be 
performed.”’ 

It is believed that the dissenting opinion above quoted is 
supported by the weight of authority. There is no doubt by 
statute or contract a teacher may forfeit his salary or a part 
thereof by failure to return schedules, reports, or registers.* 
The whole matter hinges upon the interpretation to be given 
the statute or contract in question, and many cases have denied 
the teacher a recovery because of such a failure.*® The duty 
to make such a schedule or report is one which from its nature 
cannot be performed except by one who is actually engaged in 
teaching,*” and a school board cannot waive the performance 
of this duty.*8 Indeed, if the school committeeman pays 
school funds to a teacher who has not filed the required report 
or schedule, the district may sue the committeeman to recover 
such money.4®9 But a teacher is entitled to his compensation 
where he offers to file his report and the district clerk refuses 
to receive it or refuses to give him a receipt for it. And 
where a school has been closed by the directors and there is 
nothing to report, the teacher’s failure to make returns does 
not forfeit his right to recover under his contract.” 


45 35 Cyc. 1104. 

46 School Dist. v. Tuttle, 26 N. H. 
470; Owen School Tp., etc., v. Hay, 
107 Ind. 351, 8 N. H. 220; Adkins 
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Duty of the Teacher to Make Up Lost Time 


Can a teacher, whose school has been interrupted on 
account of epidemics, or other casualties for which he is not 
responsible, be compelled legally to make up this time 
gratuitously at the conclusion of the regular term? Dictum in 
an Indiana decision? intimates that he can. ‘‘The custom of 
allowing teachers to do this,’’ says the court, ‘‘has grown to 
be such a common one that courts are bound to take judicial 
notice of the same. There is nothing in the contract before us 
which requires the teaching to be done on consecutive days, 
and, for aught that appears, the term may be extended a 
reasonable number of days, when necessary, until the contract 
has been fulfilled.”’ 

In practice, however, the courts have awarded the teacher 
compensation for the period of suspension without requiring it 
to be made up. It is submitted that the teacher cannot legally 
be required to make it up. Such a requirement virtually is a 
deduction of salary. During the period of suspension the 
teacher must hold himself ready to begin teaching whenever 
school is resumed. As the Supreme Court of Utah* has 
pointed out, ‘‘during such periods the plaintiff could not, 
without violating the contract, enter into any other permanent 
engagements.’’ Indeed the Utah court held in this case, in 
interpreting a contract providing that the teacher should be 
paid ‘‘for time actually occupied in school,’’ that the teacher 
should recover her salary for the time school was closed during 
an epidemic of smallpox, as she was holding herself in 
readiness to perform her duties. This is a sensible conclusion. 
To require the teacher to make up this time gratuitously at the 
end of the term is to compel double service. It shifts the 
misfortune of the district upon the teacher. It is unjust. 
Reason and authority alike sustain the following opinion of the 
Court of Civil Appeals of Texas, holding a teacher entitled to 
recover her salary for that portion of the term during which 
the schools were suspended temporarily on account of an 
epidemic. 

Said the court: ‘‘Plaintiff was notified that she was to be 
ready for work when the schools resumed, and this might have 


3 Gear et al. v. Gray, 10 Ind. 4 McKay v. Barnett, 21 Utah 239, 
App. 428, 37 N. E. 1059. 60 Pac. 1100, 50 L. R. A. 371. 
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occurred any day. There was no dereliction or fault on her 
part in any respect. Had the schools been closed permanently, 
she would have been able to seek other employment; but, as it 
was, she was held as a teacher under her contract, and the city 
cannot in justice, claim that her time so spent was not in the 
actual service of the schools. Under the circumstances we 
think the warrant was in conformity with the ordinance 
requiring that the services be rendered, and the salary due, 
for which it should issue.’’® 

Another application of the above principle has been made 
by the same Texas court. It has held that where an assistant 
teacher, duly employed, reported for duty under her contract, 
but was told that the daily attendance was under the statutory 
number permitting an assistant and that she should hold 
herself in readiness to teach, which she did, she was entitled to 
payment, although she had never taught a single day in school. 
In consequence judgment was rendered in her favor for 
$157.50—her salary for five and a fourth months at $30.00 per 
month.® 


5 Randolph v. Sanders, 22 Tex. 6 Singleton v. Austin, 27 Tex. 
Civ. App. 320, 54 S. W. 621. Civ. App. 88, 65 S. W. 686. 


CHAPTER VII 
PENSIONS FOR TEACHERS 
Introduction 


A pension, as defined by Bouvier, is ‘‘a stated and certain 
allowance granted by the government to an individual, or those 
who represent him, for valuable service performed by him for 
the country.’’ It includes any half pay, compensation, 
superannuation or retirement allowance, or other payment of 
like nature, made on the retirement of any officer. A pension 
differs from a salary in that the pensioner is not under any 
obligation to render any service for his pension; but both 
pensions and salaries are property. 

Annuities for teachers who have become incapacitated by 
reason of long service are becoming more and more popular 
in this country. European countries have long had efficient 
systems. Russia (1819), Saxony (1840), England (1848), 
France (1858), Austria, Belgium, Finland, Italy, Norway, 
Servia, Spain, and Sweden all provide for their aged teachers, 
as do Argentina, Australia, Chile, Japan, Mexico, Ontario, 
Quebec, and Switzerland. Argentina retires any member of 
the teaching force at the expense of the government on full 
salary after twenty years of service.t 


Right of State to Pension Teachers 


The power to grant pensions is not controverted, nor can it 
well be, as it was exercised by the states and by the Continental 
Congress during the War of the Revolution; and the exercise 
of the power is coevil with the organization of the government 
under the present constitution, and has been continued without 
interruption to the present time.? Under this broad interpre- 
tation of promoting the general welfare, there is no doubt that 
Congress can provide pensions for civil officers or for the 
school teachers of the country and that the encouragement of 


1 Vol. 11, No. 7, Mich. L. Rev. 2 United States v. Hall, 98 U. S. 
451. 343, 25 U. S. (Ll. ed.) 180. 
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education is a public purpose inextricably connected with the 
general welfare.? If public education and the granting of 
pensions to teachers is a function of the federal government 
and within its implied powers, how much more must the 
pensioning of teachers be a function of the several state 
governments, whose powers are not delegated, but inherent? 
That education is a matter of public concern, indeed, needs no 
argument.* 


May a System of Teacher’s Pensions Be State Wide? 


A provision of the Teachers’ Insurance and Retirement Act 
of North Dakota provided that each county treasurer should 
set aside from the county tuition fund and transmit to the state 
treasurer a sum equal to ten cents for each child of school age 
in his county and that the state treasurer should credit such 
money to the Teachers’ Insurance and Retirement Fund. In 
upholding this statute against many objections the court said: 

“*Tf all of the people of the state may be taxed to pay the 
salaries of the state superintendent of public instruction and 
the state high school inspector, whose duties are largely to 
supervise the schools and their teachers, if they may be taxed 
to support the normal schools and the state universities, which 
train teachers, they may certainly also be taxed in order to 
provide a fund which shall increase the efficiency of the 
teachers themselves, and aid and encourage them to devote 
their lives to a profession which, though essential to our 
civilization, has been but poorly encouraged, and has too often 
been merely looked upon as a stepping stone to other 
employments. 

‘Nor does the act in any manner violate Section 175 of the 
constitution, which provides that ‘no tax shall be levied except 
in pursuance of law, and every law imposing a tax shall state 
distinctly the object of the same, to which only it shall be 
applied. 

‘““The use of a portion of the county tuition fund for the 
formation of a teachers’ retirement fund is germane to the 
general purposes for which the county tuition fund was raised. 


3 Brodhead v. Milwaukee, 19 4 State ex rel. Haig v. Hague, 37 
Wis. 624, 88 Am. Dec. 711; State N. D. 583, 164 N. W. 289, L. R. A. 
ex rel. Linde, 33 N. D. 76, 156 N. 1918 A 522. 

W. 561. 
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It was for school purposes. All that the act creating the 
pension fund does is to state how some of this money shall be 
used. The granting of pensions is germane to the general 
purpose of the general act. An exact enumeration of all the 
items of expenditure to which the revenue of the state may be 
applied is neither practical nor required by the constitutional 
provision cited.® 

‘“‘Nor, as we have before said, is there any merit in the 
contention that the residents of one district will be compelled 
to pay taxes for the support of teachers in another. As was 
said by Judge Christianson:6 ‘We are aware of no constitu- 
tional requirement that taxes levied for a general public 
purpose must be expended and disbursed in the taxing district 
in which they are collected. If this were true, every depart- 
ment, not only of the state, but also of county government, 
would soon cease to operate.’ ’”? 


May School Boards Compel Contributions to Pension Funds? 


In a case decided in 1902 by the Supreme Court of 
Minnesota, it appears that the Board of Education of the City 
of Minneapolis adopted certain rules and regulations which 
provided that one per cent of the salaries of all teachers 
employed by the board should be deducted and paid into a 
fund for the purpose of providing annuities for teachers. All 
teachers employed by the board were required to enter into a 
contract stipulating that such percentage of their salaries 
should be diverted by the board for such purpose. Shortly 
after this system was inaugurated, however, the comptroller 
of Minneapolis refused to sign a warrant drawn by the school 
board upon the city treasurer in favor of the trustee of the 
‘‘teachers’ retirement fund,’’ and one of the teachers applied 
for a writ of mandamus to compel him to do so. This was 
refused on the ground that the board of education, under 
existing laws, possessed no authority to make the contracts 
referred to. ‘‘Each teacher,’’ said the court, ‘‘entered into a 
contract with the board that his salary would be ninety-nine 
per cent of the amount nominally stated.’’ Hence it was held 


5 Stinson et al. v. Thorson, 34 N. 7 State ex rel. Haig v. Hague, 37 
D. 372, 158 N. W. 351; 27 Cyc. 728. N. D. 583, 164 N. W. 289, L. R. A. 
6 State ex rel. Linde, 33 N. D. 1918 A 522. 
76, 156 N. W. 561. 
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that the one per cent retained never left the treasury, but 
remained public money, and the board had no authority to 
divert it from the uses mentioned in the statute. 


It was sought to uphold this scheme of providing a 
teachers’ pension fund as a voluntary plan adopted by the 
teachers, but the court said: ‘‘The conviction cannot be 
avoided that the effect of such a requirement, when applied to 
all teachers employed, must be to compel some of them, at 
least, to enter into the contract upon compulsion and without 
any expectation of receiving any personal benefit. If a 
scheme or plan had been adopted among the teachers 
themselves, whereby they voluntarily surrendered a certain 
proportion of their salaries for the purpose of providing an 
annuity fund, and the members of the board had volunteered 
to assist in perfecting and carrying out such a plan, then 
clearly there would be no ground upon which the city could 
interfere, and we do not undertake to say that in the further- 
ance of such a scheme some part of the salaries might not be 
assigned by the teachers and paid directly into the proper fund 
out of the city treasury.’’® 


Had this scheme of the Minneapolis school board been in 
fact the voluntary arrangement of the teachers themselves, it 
very likely would have been sustained. The board just as 
easily could have left it optional with each teacher to contract 
away one per cent of his salary in return for the possible 
benefits of the ‘‘retirement fund’’ or to draw all his salary 
without the advantages of this insurance. Had the contract 
given the teacher the right to elect to draw his full salary, no 
part of the public money that it called for would have remained 
in the state, and the members of the board in their private 
capacity as individuals could have undertaken, with the 
teacher’s consent, to become trustees of any part of it for the 
creation of a teachers’ pension fund. As written, however, 
one per cent of the salary specified did not go to the teacher. 
He could not collect it. It remained public money; and as such 
it could not be devoted by the board to the creation of a 
teachers’ pension fund, because the board had no authority to 
use public money for such a purpose. 


8 State ex rel. Jennison v. Rog- L. R.A. 663. 
ers, 87 Minn. 130, 91 N. W. 430, 58 
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“It may be admitted,’’ continued the court, ‘‘that. the 
purpose to be accomplished in providing an annuity for those 
who have been faithful and who have become incapacitated in 
the service is a worthy one, and in a general sense for the 
benefit of the schools. It certainly conduces to the welfare of 
the school system to make it profitable and attractive for 
persons to devote themselves to the work, and, if it would 
attract to the service a better class of teachers, is not such an 
object for the benefit and welfare of the school system? 
Conceding, therefore, that the legislature might grant the 
power, within proper limits, to provide a fund for such a 
purpose, it is very clear that it has not been done.’” 


May the Legislature Compel Contributions to Pension Funds? 


In order to create a ‘‘teachers’ pension fund’’ the legis- 
lature of Ohio provided that one per cent of the salaries of 
certain city teachers should be deducted and paid into the city 
treasury to the credit of said fund. To test the constitu- 
tionality of this act a Toledo teacher brought an action in 
mandamus to compel the board to pay him $24.00, the full 
amount of his salary for a month’s service in the night school. 
The board had tendered him a warrant for $23.76, retaining 
one per cent of his salary as the law required. This law was 
declared unconstitutional and the teacher was given his full 
salary. The court held that this law either imposed illegal 
taxation or required the taking of property without due 
process of law. 


‘“Money taken from the teachers by virtue of this statute,’’ 
said the court, ‘‘is either taxation for the public good or it is 
the taking of money from one person for the benefit of another, 
contrary to the will of the person from whom it is taken and 
without his consent. Now, if pension legislation is for the 
benefit of the public, then money raised for such purposes can 
only be regarded as taxes, and this money deducted from the 
teachers’ salaries is a tax. It is taking a certain percentage of 
the money or property they are entitled to, from month to 
month, for the public good, and if this pension legislation can 
be sustained, and if a tax to raise pensions can be levied, in our 


9 State ex rel. Jennison v. Rog- L. R. A. 663. 
ers, 87 Minn. 130, 91 N. W. 430, 58 
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judgment that tax should be levied upon all of the property 
and citizens owning property in the school district where the 
pension law is in force. A law which imposes the burden of 
taxation upon one class of citizens, to wit, the teachers, cannot 
be called a law taxing by a uniform rule. 


‘“‘Tf on the other hand the money so deducted is not to be 
regarded as taken for the public good, and as taxation, then it 
is the taking of the private property from one citizen for the 
benefit of another without his consent and against his will. 
It is argued in favor of this act that the one per cent so taken 
and devoted to this purpose is not taken from the teachers or 
from their salaries, but is taken from the public funds; that 
the effect and result of the act is simply that the teachers are 
paid that much less in salaries; but this argument is contrary 
to the express language of the statute, which provides: ‘One 
per cent of the salaries paid to all teachers shall be deducted 
by the proper officers and paid into the city treasury.’ A 
teacher’s salary is his property. He has a right under the 
constitution to use that salary for his own benefit or for the 
benefit of others as he sees fit. If he thinks it best to provide 
for old age, he may do so; but if he prefers to spend his money 
as he earns it, it is his right under the constitution to do 
that.’2° However plausible its reasoning, this Ohio decision is 
contrary to the weight of authority which upholds a statute 
providing for compulsory contribution to teachers’ pension 
funds. 


The Ohio statute is also subjected by the court to another 
eriticism. Under its provisions a female teacher is not entitled 
to retire and be put on the pension list upon her own motion 
until she has taught thirty successive years and a male teacher 
is not so entitled until he has taught thirty-five years. Now 
the Ohio constitution, in common with most state constitutions, 
prohibits the granting of privileges to one which are denied to 
others of the same class and requires that all laws of a general 
nature shall have a uniform operation throughout the state. 
Consequently, as this law grants some teachers greater 
privileges than others, the court concludes that ‘‘it is in 
contravention of the equal right to which all are entitled in 


10 Hubbard v. State of Ohio, 65 A. 654. 
Ohio St. 574, 64 N. H. 109, 58 L. R. 11 Note, L. R. A, 1918 A 526. 
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the enforcement of laws and in the acquisition and possession 
of property, and so is not of uniform operation.”’ 

It is submitted, however, that pensions for teachers do not 
have to be the same for the same term of service, but they 
may be graded according to the time of service and amounts of 
contributions.13 There being reasonable basis for the classifi- 
cation, pensions may vary in the different counties of a state.!4 

It was urged that the teacher was estopped from attacking 
the validity of the Ohio statute, because he had accepted an 
appointment as a teacher subject to its provisions. The court, 
however, promptly repudiated this doctrine, saying: ‘‘The 
accepting of such an appointment does not estop him from 
attacking the validity of any act that may be in the statute 
books. He accepted the appointment subject to the valid and 
constitutional laws of the state only.”’ 


Various Views Respecting Compulsory Contributions 


There are four views respecting the nature of compulsory 
contributions by teachers from their salaries for the creation of 
a retirement fund. Two already have been discussed: (1) 
They are a taking of the teacher’s property without due 
process of law and consequently void; or (2) they are taxes 
imposed on teachers only and repugnant to the constitutional 
uniformity of taxation. According to other courts: (3) They 
are public funds retained by the public authorities for a 
pension fund; or (4) they are a part of the teacher’s salary 
reserved for a pension fund under a contract between him and 
the school authorities.1® 

Touching the view that compulsory contributions are public 
money retained under the teacher’s contract for a retirement 
fund, it may be observed that the language of the contract 
under the law determines whether or not this is the case. The 
law, however, constitutes a part of the contract, nullifying any 
written provisions inconsistent therewith. Assuming, how- 


12 State ex rel. Haberlan v. 15 State ex rel. Schaetzle, 145 
Love, 89 Neb. 149, 131 N. W. 196, Wis. 523, 130 N. W. 451; Cohrn v. 
Ann. Cas. 1912 C 542. Henderson, 19 Cal. App. 783, 124 

13 Borgnis et al. v. Falk Co., 147 Pac. 1037. 

Wis. 327, 183 N. W. 209; Cunning- 16 Ball v. Board of Trustees, 71 
ham v. NorthwesternImprovement N. J. L. 64, 58 Atl. 111; Allen v. 
Co., 44 Mont. 180, 119 Pac. 554. Board of Education, 81 N. J. L. 


14 Robinson v. Solomon et al., 1385, 79 Atl. 101. 
222 Mich. 618, 1938 N. W. 499. 
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ever, that the percentage deducted remains public money, it 
cannot be devoted to the creation of a pension fund without 
the express authority of law. 


Opposing the view that these contributions are part of the 
fund provided by the contract of employment between the 
teacher and the public authorities, it may be said that there is 
no reality of consent, because a teacher does not stand upon 
equal footing with his employer in making the contract. Such 
reasoning, however, appears unsound. The teacher consents 
just as truly to a deduction from his salary for a teachers’ 
pension fund as a laborer consents to long hours, small pay, or 
other unpleasant conditions in his contract of employment with 
private parties. The true view, it is submitted, is set out by 
Prof. H. L. Wilgus as follows: 


‘‘A public school teacher is a public employee; he has 
authority to teach in any particular school only by virtue of a 
contract made with those in control of such school. His 
relation to such is based upon the contract made. No one has 
any right to teach in the public schools except upon the terms 
prescribed by the state, and by those in whom the control of 
the public schools has been vested. The state certainly can 
name terms and conditions by statute, which will enter into and 
become part of any contract to teach made afterward, just as 
fully as if they were expressly written into any formal contract 
signed by the parties thereto, just as the statute of frauds 
applies to every contract made. This seems too plain to need 
citation of authority.’"7 Commenting upon the reasoning of 
the Ohio case above cited,!® Prof. Wilgus says: ‘‘The court - 
seems to hold that the right to acquire property by contract, 
includes the right to contract with the state to teach school, 
not on the terms fixed by the state, but on some terms inherent 
in the teacher beyond the control of the state. Such a doctrine 
cannot be sustained either upon reason or authority. It takes 
two to make a bargain, and the state has as much right to fix 
the terms upon which it will employ some one as any other 
employer has, and to name the terms is only to make an offer, 


17 Ball v. Board of Trustees, 71 E. 300. 
N. J. L. 64, 58 Atl. 111; Allen v. 18 Hubbard v. State of Ohio, 65 
Board of Education, 81 N. J. L. Ohio St. 574, 64 N. EH. 109, 58 L. R. 
135, 79 Atl. 101; Steinson v. Board A. 654. 
of Education, 165 N. Y. 431, 59 N. 
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and in no way deprives any one of his liberty to contract, and 
especially to hold office or employment in the public service.’’! 


Must Compulsory Contributions Be Clearly Required? 


The Idaho teachers’ retirement law of 1921 made it the 
duty of each district clerk to collect from the teachers of the 
district one-half of one per cent of their annual salaries for 
the teachers’ retirement fund. The board of said fund man- 
damused a clerk to compel him to collect such sum from the 
teachers or to deduct it from their salaries. Said the court: 
‘‘Does the statute create a binding obligation to pay on the 
part of the teachers, which can be enforced by the defendant? 
Nowhere does it expressly provide that the teachers must pay. 
Petitioners suggest that the respective school districts deduct 
the amount from the salary before paying it. This is the 
method expressly provided for in most of the teachers’ pension 
statutes in this country. Ours does not empower the school 
districts to make such deduction. Section 12 provides that 
failure to make the required payments renders a teacher ineligi- 
ble to participate in the fund until all back payments are met. 
This is the only method provided of requiring the teachers to 
pay. We conclude that this method and penalty are exclu- 
sive.’ ’20 


May Compulsory Contribution Laws Operate Retrospectively? 


Legislative enactments are held to operate prospectively 
unless the intent that they are to operate retrospectively is 
clearly expressed.21_ Whatever the legislative intention, it is 
plain that such a statute cannot apply to contracts entered 
into. before its enactment. Such a statute never can be retro- 
spective in its operation; because if it were, it would impair 


19 Vol. 12, No. 2, Mich. L. Rev., 
citing State v. Atkin, 64 Kans. 174, 
67 .Pac. 519, 97 Am. St. Rep. 3438; 
Re Broad, 36 Wash. 449, 78 Pac. 
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trical Supply Co., 160 Ind. 338, 66 
N. E. 895, 61 L. R. A. 154; Attorney 
Gen. ex rel. Rich v. Jochim, 99 


Mich, 358, 58 N. W. 611, 28 L. R. A. 
699; Moore v. Strickling, 46 W. 
Va. 5625, 83S. EB. 274, 50 1. RewA. 
279; State v. Grant, 14 Wyo. 41, 81 
Pace 795; $2 sPac. 2. 46 Amen Se 
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20 State ex rel. Davis v. Kings- 
ley, 35 Idaho 262, 205 Pac. 892. 
- 21 State v. Ziegenhein, 144 Mo. 
283, 45 S. W.-1099, 66 Am. St. Rep. 
420. 
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the obligation of contracts contrary to both the state and the 
federal constitution. 


The legislature of New Jersey provided that any teacher 
who had contracted with the Board of Trustees of the 
Teachers’ Retirement Fund under the law of 1896 should be 
deemed to have accepted the amendatory provisions of the law 
of 1899 by accepting any salary from which a deduction, corre- 
sponding to the original deduction, had been taken. This 
provision, however, was correctly held unconstitutional. ‘‘The 
difficulty with this provision,’’ said the court, ‘‘is that the 
plaintiff was already bound to submit to the same deduction 
under the act of 1896, and she must either submit to the deduc- 
tion or break her contract. She had no other choice, and her 
continued submitting to the deduction evidenced only her 
determination to perform. her contract. The performance of 
that contract could not by legislative enactment be transmuted 
into an assent to a new and different contract. For such new 
contract a consideration is lacking. What the act of 1899 
attempted to do, was to impair the obligation of an existing 
contract, and this is beyond the power of the legislature.’’? 


Does Contribution to Pension Funds Confer a Right to 
Employment? 


On this question the Supreme Court of Illinois has said, in 
upholding the right of a school board to refuse to employ 
teachers who are affiliated with labor unions: ‘‘The existence 
of a teachers’ pension fund in the city of Chicago does not 
restrict the board of education in its right to select such per- 
sons as teachers as it may desire to employ, nor does it confer 
upon one who has been a contributor to such fund any right 
to demand that he or she be re-employed. The only right upon 
which a contributor to the fund can insist in case the board 
concludes that it will not re-employ him or her is the right 
to receive at once the money he or she may have contributed 
to the fund.’’8 


22 Ball v. Board of Trustees, 71 City of Chicago, 278 Ill. 318, 116 N. 
N. J. L. 64, 58 Atl. 111. E. 158, L. R. A. 1917 E 1069. 
23 People ex rel. Fursman v. 
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May Pensions Be Granted to Retired Teachers? 


In the absence of constitutional prohibition the legislature 
is not confined in its appropriation of public moneys to causes 
in which a legal demand exists against the state, but it may 
recognize claims founded upon justice or equity. Consequently 
teachers who have already retired may be granted pensions. 
Such pensions, however, are a mere gratuity, as there is no 
legal or moral obligation on the part of the state to pay teach- 
ers more than the salary stipulated when the work was under- 
taken. Moreover, such a pension is unconstitutional whenever 
the legislature is prohibited by the state constitution from 
granting any extra compensation to a public officer, as was the 
ease in New York under its constitutional amendment of 
1875.4 


Such a constitutional provision, however, would not pro- 
hibit the legislature, or a county or district under its authority, 
from providing pensions for all teachers who should accept 
contracts to teach after the passage of the pension law. As 
to them the possible benefits of the pension would not be a 
gratuity, but a part of the inducement held out by the state 
to secure their contracts. The teachers would be working not 
only for their salaries, but for eligibility for pensions as well. 
As Judge Cullen of the New York Court puts it, the system 
of pensions ‘‘would be an inducement both to service at low 
wages and also to good conduct in service.’ ’26 


May Pension Laws Partly Complied With Be Repealed? 


The repeal of a pension law may damage teachers who are 
working under it for a pension. Under its allurement they 
may have accepted smaller salaries and refused better offers 
from other schools, in order to comply with the conditions 
upon which pensions were granted. Yet as a matter of law 
the teacher has sustained no injury. He has not been deprived 
of any property, but only of a mere expectancy of property; 
and the state has not violated the obligation of its contract 
with him contrary to the Constitution of the United States. 


24 Mahon vy. Board of Education, Ann. Cas. 1912 C 542, note, L. R. 
171 N. Y. 263, 63 N. E. 1107. Al 1918 Al 527. 

25 State ex rel. Haberlan v. 26 Mahon v. Board of Education, 
Love, 89 Neb. 149, 131 N. W. 196, 171 N. Y. 263, 68 N. E. 1107. 
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An analogous case may serve to make this plainer. A Cali- 
fornia statute provided that $2.00 each month should be 
retained from the pay of each police officer to constitute a fund 
out of which on certain conditions the personal representative 
of the deceased officer should be paid $1,000. Before the death 
of a certain police officer, who had worked under this system, 
this fund was merged by the legislature into another fund in 
which the personal representative had no rights. Upon being 
refused the $1,000, the personal representative of the officer in 
question applied for a writ of mandamus to compel its pay- 
ment. It was held by the Supreme Court of the United States?? 
that until the police officer’s death the fund in question could 
be applied by the legislature to a different purpose. There 
was no contract by the state that the disposition of the fund 
should always continue as originally provided; and until the 
event happened upon which the money was to be paid, there 
was no vested right on the part of the personal representative 
to have this payment. In other words, his interest was a mere 
expectancy created by law and liable to be destroyed by the 
same authority; he had no right of property of which he had 
been deprived. 


This decision, however, is based on the theory that the 
money retained from the salary of the public officer remained 
public money. If the two dollars a month had been in fact 
paid to him and afterwards he had contributed it to an insur- 
ance fund, a different question, as the court admits, would 
have arisen in respect to the sum of money so contributed. 
Likewise should teachers under statutory regulation build up 
a pension fund out of their private money, the repeal of the 
statute would certainly not divest them of their interest in 
the money accumulated for this purpose. And a pension statute 
may protect teachers by providing for a refund of their con- 
tributions upon their withdrawal from teaching or the repeal 
of the statute. 


May Pension Laws Fully Complied With Be Repealed? 


Although a state law provides for the creation of a pension 
fund out of public money, whenever a teacher complies with 
its conditions and becomes eligible for a pension, the subse- 


27 Pennie v. Reis, 132 U. S. 464, 33 U.S. (L. ed.) 426. 
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quent abolition of the pension system cannot affect his right 
to receive a pension. By complying with the conditions upon 
which the state offered the pension, the teacher acquires vested 
rights under a contract, whose obligation the state cannot 
impair, on account of the prohibition of the Constitution of 
the United States.28 Legislation of a state impairing the obli- 
gation of a contract is null and void, and the courts in enforcing 
the contract will pursue the same course and apply the same 
remedies as though such invalid legislation had never existed.” 
Consequently a teacher could generally enforce his legal right 
to receive a pension from the state. However, cases are con- 
ceivable where the teacher would be without a judicial remedy. 
If, for example, the money for pensions were appropriated at 
each term of the legislature, there is no method by which the 
legislature can be compelled to appropriate it. Likewise, 
should the state constitution require the teacher’s warrant for 
a pension to be countersigned by the governor before it could 
be honored by the treasurer, there is no method by which the 
courts can compel the governor to countersign the warrant.®? 
In such cases, of course, the courts would be powerless to assist 
the teacher; but the sense of honor of the state may safely be 
relied upon speedily to correct such evils. 


28 Franklin County Grammar 278, 26 U.S. (L. ed.) 1090. 
School v. Bailey, 62 Vt. 467, 20 Atl. 30 Black, Constitutional Law, 
820, 10 L. R. A. 405. 3rd ed., p. 95. 

29 State v. Pilsbury, 105 U. S. 


CHAPTER VIII 
STATUS AND REGULATION OF PRIVATE SCHOOLS 
Introduction 


A private school is one managed and supported by indi- 
viduals.t It may be incorporated? or unincorporated.? In 
respect to curriculum, tuition, terms of admission, and rules 
and regulations there may be no difference between private 
and public schools—although there often is—but they are 
always to be distinguished by the fact that public schools 
belong to the public,* are agencies of the state created nolens 
volens for the promotion of education,® engaged in’ the per- 
formance of a public duty,® purely governmental in character,’ 
and are under the immediate control and superintendence of 
agents elected by the district,’ or appointed either by the legis- 
lature, or by someone under its authority. None of these 
things is true of private schools. More generally speaking, 
it may be said that public schools are part of the public school 
system of a state, are supported by general taxation and are 


open to all qualified pupils free of expense.” 


1 Jenkins et al. v. Inhabitants 
of Andover, 103 Mass. 94; Quigley 
Vv. state, 3/0..C: D; 310, 5 Ohio Cir. 
Ct. R. 638. 

2 Medical College of Georgia v. 
Rushing, 124 Ga. 228, 52 S. EH. 333; 
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164. 

3 Jenkins et al. v. Inhabitants of 
Andover, 103 Mass. 94; Medical 
Institute of Geneva College v. Pat- 
terson, 1 Denio (N. Y.) 61. 

4 Roach v. Board, etc., of St. 
Louis Public Schools, 77 Mo. 484; 
Le Couteulx v. City of Buffalo, 33 
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5 Kinnare v. City of Chicago, 171 
Till. 382, 49 N. BH. 5386;. Board of 
Education of Cincinnati v. Volk, 
72 Ohio St. 469, 74 N. E. 646. 

6 Clark v. City of Nicholasville, 
27 Ky. L. Rep. 974, 87 S. W. 300; 
Harris v. Salem School Dist., 72 
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N. H. 424, 57 Atl. 332. 

7 Ernst v. West Covington, 116 
Ky. 850, 76 S. W. 1089, 63 L. R. A. 
652; Whitehead v. Board of Edu- 
cation of Detroit, 1389 Mich. 490, 
102 N. W. 1028. 
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public education and establishing and regulating public schools 
are matters which rest primarily with the legislative depart- 
ment of a state. 


It is settled that the fact that an educational institution 
receives money from the state does not of itself make it a 
public school.14 This bounty it can receive or not.® It may 
become the beneficiary of the state, but it has none of the 
characteristics of a public school, since the state is not the 
founder of it, but merely has given it capacity to acquire and 
hold property.46 On the other hand, private donations to a ° 
publie educational institution do not change its character.” 
Notwithstanding the fact that a statute incorporating a private 
seminary provides that persons of both sexes shall be admitted, 
that no religious tenets shall be requisite as a qualification for 
the office of a trustee, or required of students, and that no 
sectarianism shall be taught or tolerated, the institution con- 
tinues a private corporation.18 Neither does an express or anv 
implied contract between a private school and the state by 
virtue of which the public may attend the school upon equal 
terms free from unreasonable discriminations constitute a 
public school.” 


If a private school has been incorporated, it may maintain 
a suit in its corporate name.”? If it has not been incorporated, 
however, it has no capacity to maintain a suit in such name,?4 
but must bring the action in the names of all the individual 
members of the association.2? Moreover, for the debts con- ~ 
tracted by an incorporated school the corporation itself is 
hable and not the individuals composing it, except, where it 
is a corporation for profit, to the extent of their unpaid sub- 
scriptions for stock.?? But each member of an unincorporated 


13 35 Cye. 817. Normal Inst., 52 Wis. 469, 9 N. W. 


14 Note, 29 L. R. A. 380. 

15 Cleaveland y. Stewart et al., 
3 Ga. 253. 

16 Regents of the University of 
Maryland v. Williams, 9 G. & J. 
(Md.) 365, 31 Am. Dec. 72. 

17 Head v. Curators of the Uni- 
versity of Missouri, 47 Mo. 220; 
University of North Carolina v. 
Maultsby et al., 48 N. C. 257. 

18 Attorney General ex rel. 
Saunders v. Albion Academy and 


391. 

19 Holt et al. v. Town of An- 
trim, 64 N. H. 284, 9 Atl. 389; Foltz 
v. Hoge et al., 54 Cal. 28. 

20 Louisiana College v. Keller, 
10 La. 164. 

21 Medical Institute of Geneva 
College v. Patterson, 1 Denio (N. 
Y.) 61; 16°N. Yo Coma Ls Repaieo: 

22 4 Cyc. 312. 

23 Cook on Corporations, 6th ed., 
p. 539. 
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school association is liable for the debts thereof incurred during 
his period of membership and which have been necessarily 
contracted for the purpose of carrying out the objects for 
which the association was formed If, however, the debt is con- 
tracted in a transaction entirely dehors the scope of the asso- 
ciation, only those members who assent, participate, or ratify, 
are liable.24 The individual liability of the members of an~ 
unincorporated educational institution is similar to the indi- 
vidual liability of the members of a class of students for debts 
contracted as the result of a class vote, since in each case 
they may be regarded as an association ;*° and it has been held 
that members of a college class voting, or assenting to the vote 
whereby the publication of a class book is ordered, are per- 
sonally lable for the expense of it at the suit of one who has 
printed the book under a contract with a member of the class 
alleged to be the business manager of the publication.”6 


Since the reasons which protect public schools from tort 
liability?? do not obtain in favor of private schools, it follows 
that they are liable for their torts as any other private asso- 
ciation or corporation is. Private schools also are liable for 
the breach of their contracts in the same manner as indi- 
viduals.28 But public schools and colleges are as much a part 
of the sovereignty of the state as are its counties. Neither” 
the state nor its counties ean be sued unless the state gives 
its consent.29 Therefore it follows that public educational ” 
institutions cannot be sued unless the state has given its con- 
sent.31 The states generally have consented to suits against 
public district schools,*? although in respect to higher public 
institutions of learning, such consent sometimes has been with- 


s 


24 4 Cyc. 311. Ind. 204, 26 N. E. 778, 11 L. R. A. 


25 4 Cyc. 301. 

26 Wilcox et al. v. Arnold et al., 
162 Mass. 577, 39 N. E. 414. 

27 Note, 49 L. R. A. N. S. 1026. 

28 Hall-Moody Inst. v. Copaso, 
108 Tenn. (24 Pick.) 582, 69 S. W. 
327. 

29 Oklahoma A. & M. College v. 
Willis, 6 Okla. 598, 52 Pac. 921, 40 
Peek. A. 677. 

30 Notes, 8 L. R. A. 399; Carr v. 
State ex rel. Du Coetlosquet, 127 


370; Hopkins v. Clemson Agricul- 
tural College, 221 U. S. 636, 31 Sup. 
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31 Finch v. Board of Education, 
30 Ohio St. 37, 27 Am. Rep. 414; 
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held. Such institutions may have the power to sue without 
being liable to be sued.*4 


Admission and Discipline of Pupils 


Public schools cannot make the admission of a pupil or his ~ 
enjoyment of school privileges dependent upon his compliance 
with unreasonable rules and regulations, since the right to 
attend such schools is not based upon contract, but is given 
by the state without unreasonable regulations or discrimina- 
tions.8> But the law imposes no duty upon private schools, 
although incorporated, to admit as students any and all citizens 
to their full capacity. Consequently they may select whom 
they please as students and may discriminate by sex, age, pro- 
ficiency in learning, or otherwise,** unless by contract with the 
state they are obligated to admit such as may apply for instruc- 
tion upon equal terms and without unreasonable discrimina- 
tion.27 Hence the powers and authority of private school 
teachers are somewhat autocratic. They make their own rules~ 
and regulations and prescribe their courses of study. Those 
who attend their schools must comply with the rules, regula- 
tions, and courses of study adopted by them.*8 They may 
forbid their students to marry, to walk the streets at midnight, 
or to board at a public hotel.*9 


Judge Norton has contrasted the authority of private and 
public teachers as follows: ‘‘A person teaching a private 
school may say upon what terms he or she will accept scholars, 
and may demand, before receiving a scholar to be taught, that 
the parent shall surrender so much of his or her parental 
authority as not to allow the scholar during the term to attend 


33 Oklahoma A. & M. College v. Rep. 343; note, 76 Am. Dec. 164; 
Willis, 6 Okla. 593, 52 Pac. 921, 40 State v. Vanderbilt, 116 Ind. 11, 
L. R. A. 677; Weary v. State Uni- 18 N. EB.’ 266, 9 Am. St. Rep. 820; 
versity, 42 Iowa 335; Alabama Morrow v. Wood, 35 Wis. 59, 17 
Girls’ Industrial School v. Reyn- Am. Rep. 471; State v. Mizner, 50 
olds, 143 Ala. 579, 42 So. 114; Iowa 145, 32 Am. Rep. 128. 
note, 35 L. R. A. N.S. 243. 36 Tabor y. Board of Super- 

34 Alabama Girls’ Industrial visors, 156 Mich. 176, 120 N. W. 
School v. Reynolds, 143 Ala. 579, 6588. 


42 So. 114. 37 Holt et al. v. Town of Antrim, 
35 Williams v. Smith, 192 Ala. 64 N. H. 284, 9 Atl. 389. 
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bilt, 116 Ind. 11, 18 N. E. 266; Fer- 39 Gott v. Berea College, 156 Ky. 
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social parties, balls, theaters, etc., except on pain of expulsion. 
This would be a matter of contract, and no one has a right 
to send a scholar to such a school except on the terms pre- | 


scribed by those who teach it. 


This is not so in regard to 


public schools, which every child within school age has a right 
under the law to attend, subject while so attending to be 
governed by such needful rules as may be prescribed.’’# 


Speaking of the authority of the officers of a private school, | 


the Supreme Court of Illinois has said: 


‘A discretionary 


power has been given them to regulate the discipline of their 
college in such manner as they deem proper, and so long as 
their rules violate neither Divine nor human law, we have no 
more authority to interfere than we have to control the 
domestic discipline of a father in his family.’’4 


Undoubtedly the above statement is true of any rules and 
‘regulations in force when a student enters a private school; 
but rules and regulations subsequently adopted, which are not 
consented to by the pupil, may well be required to be reason- 
able in order to justify expulsion or other punishment for their 


violation.* 


If the rules and regulations of a private school 


are unlawful or against public policy, or if those whose duty 
it is to enforce them act arbitrarily and for fraudulent pur- 
poses, the courts will afford appropriate relief. 


Contracts for Instruction 


As the private teacher’s compensation comes directly from 
the pupil, his parent, or guardian, the latter may regulate and 


limit his power and authority by contract. 


On the other 


hand, by entering and attending a private school, a student 
ordinarily agrees that he will comply with all of its rules and 
requirements as set forth in its catalogue. Yet a student may 
be admitted under a special contract, in which case the stipu- 
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lations in the catalogue, in so far as they are inconsistent with 
the special contract, have no binding effect.‘ 


A school that furnishes instruction to a pupil under a 
contract with his parents may recover tuition from the parents, 
but not from the pupil himself.47 While an adult pupil who 
agrees to pay tuition is liable therefor, the responsibility of a 
minor pupil who agrees to pay tuition depends upon whether 
the educational services supplied him ean be classed as 
‘‘necessaries.’’ Elsewhere in this work this subject has been 
considered. 

A contract for schooling for any specified time being 
entire,*8 it is well settled that, if during the term of the con- 
tract, a pupil is properly expelled from school for misconduct, 
or for violating the rules of the school, or if the pupil unneces- 
sarily withdraws from the school without any fault on the 
part of the proprietor or master, or anyone connected with 
the school, the school is entitled to the whole consideration for 
the entire period, and may recover any portion thereof 
remaining unpaid; and the other party to the contract may 
not recover back any part of the consideration paid in advance 
for such period. It has been held, however, that a student 
who has paid his tuition fee at a collegiate institute and 
received a certificate entitling him to ‘‘all the privileges of 
a course of study,’’ is not restricted in his right to demand 
instruction to the term in which he entered, but may demand 
such instruction within a reasonable time.®? 


Whether the contract for schooling is for a quarter, a half 
year, or a year depends, in the absence of any agreement on 
the subject, upon the amount due and payable at the beginning 
of the session. although through the indulgence of the school, 
it may not yet be collected.1 Thus, where the rules of a school 


70 Or. 1605 140) Pacs 743: 7 ‘Cye S59.-Atly 614. 
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provide that payment for board and tuition must be made 
quarterly in advance, in case of the expulsion of a pupil for 
good cause during the first quarter, the school may recover 
the amount payable for such quarter, but not its charges for 
the entire scholastic year.2 In case one-half of the yearly 
tuition is payable in advance, this sum and no more may be 
collected, although the legal fault of the pupil has deprived 
him of school privileges for a part of this period;* but if the 
tuition for the entire session is payable in advance, all of it 
may be recovered.* 


A stockholder of a private school who is sued after its 
insolvency for tuition owing the college cannot show a parol 
agreement contemporaneous with his stock subscription that 
the stock should be received in payment for tuition. But if 
the school while solvent actually received stock from him in 
part payment of his indebtedness, it constitutes a valid settle- 
ment pro tanto. Moreover, where a patron of a school testifies 
that there was to be no charge for the tuition of one of his 
children, and no written contract for such tuition is offered in 
evidence, his liability for such tuition is a question for the 
jury.® 


Deductions from Tuition 


No action lies on an agreement to pay for tuition for a 
specified time, if during the whole of such time the promisor 
has been prevented by illness from attending or receiving the 
tuition. The reason for this holding has been tersely stated 
by the Supreme Court of Massachusetts as follows: ‘‘This 
instruction was not received, and so far the consideration for 
the promise has failed. But if we may suppose the real pur- 
pose of the writing to have been to insure the plaintiff in 
advance that his school should be patronized, and that the 
defendant would be a pupil, then the answer, as it seems to us, 
might be reasonably made that the party without any fault 
of his own, was from subsequent ill health rendered physically 
incapable of attending the gymnasium as a pupil. The parties 


2 Honer School v. Wescott, 124 4 Bingham et al, v. Richardson, 
N. C. 518, 32 S. E. 885; Price v. 60 N. C. 215. j 
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must have acted upon the assumption of the continued ability “ 
of the promisee to give and the promisor to receive the pro- 
posed instruction.’”6 


However, the courts regard the catalogue or regulations of 
a school as constituting parts of a contract for tuition, and 
hence deem a stipulation contained therein that no money 
shall be refunded on a pupil’s withdrawal or dismissal as 
binding.” In an action for tuition, evidence that board, room, 
instruction, and care were not in accordance with the promises 
made in the catalogue will take to the jury the question of 
fraudulent representations by the school in inducing the con- 
tract.8 The recovery from a school of tuition paid to it ins 
advance by one who has not attended for the full period will 
be denied where the parties had an understanding that such 
tuition should constitute liquidated damages.9 Indeed, a 
school may so contract as to be entitled to tuition due in 
advance, although the pupil never actually entered the school, 
but was sent elsewhere.!° But mistreatment by the teachers! 
compelling and justifying the withdrawal of the pupil is a bar 
to the recovery of tuition. 


Although its catalogue provided that pupils by their pres- 
ence in the school were registered for the full school year and 
no abatement would be allowed except $7.00 for each full week 
for absence on account of illness, a private school that agreed 
to take on trial a pupil known to be afflicted with epilepsy and 
who withdrew after five weeks on account of convulsions, is 
not entitled to any more than pro rata tuition for the time 
that such pupil actually was in school.” If the catalogue of 
a private school, however, specifies that money advanced on 
account is never refunded, except in cases of severe illness, 
whereby the pupil withdraws by the advice of a doctor of the 
city where the school is located, such money cannot be recov- 
ered from the school where a pupil withdrew by reason of - 
severe illness developed while he was at home, no doctor of 


6 Stewart v. Loring, 5 Allen 60 N. C. 215; Swavely v. Eno, 54 
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the city where the school is located having advised his with- 
drawal as required by the catalogue.43 Where a father placed 
his son in a private school with the agreement that if he 
removed him he would either give a term’s notice or pay the 
school master an equivalent in money, and the boy was sent 
home by the master in consequence of a severe illness breaking 
out in the school, the master was not allowed to recover against 
the parent for removing the pupil without giving notice, 
because the father did not remove his son at all from the 
school.!# 

The Supreme Court of Nebraska has held that where a 
person enters a correspondence school and withdraws there- 
from before the completion of his course, he will be compelled 
to pay the entire amount of the tuition due by him, the con- 
tract for tuition being entire and indivisible® The Supreme* 
Court of Michigan, however, has taken a different view, and 
has limited the recovery of the correspondence school to actual 
damages.16 Where a contract for instruction is entirely in 
writing, as a contract with a correspondence school usually is, 
parol evidence is not admissible to vary or contradict its terms, 
unless fraud and deceit were practiced at its inception.!? 


Breaches of Contracts for Instruction 


A private school, in the absence of a special agreement on 
the subject, impliedly contracts that its schoolroom accommo- 
dations will be reasonably suitable, that its instruction will be 
given with ordinary care and diligence and reasonable skill 
and judgment, and that a reasonable amount of instruction 
will be given, taking into consideration the time allotted to the 
course; but it does not undertake to pursue the best methods 
of instructions Any breach of these implied undertakings 
on the part of private schools may be taken advantage of by 
an action for damages, or by a recoupment or counterclaim 
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when the school sues for tuition. In the absence of special 
damages alleged and proved, the measure of damages for a 
school’s breach of a contract by which a student is to be given 
a reduced rate of tuition in a private school is the difference 
between the contract charge and the regular tuition.” 


Just as proprietors of hotels and restaurants impliedly con- 
tract to furnish food fit for ordinary human consumption, 
so a private boarding school undertakes to supply its students 
with food sufficient in quantity and wholesome in character, 
and in case of a failure to do this, the amount of tuition, if 
any, that can be recovered is for a jury to determine. Con- 
sidering this question the Supreme Court of Washington has 
said: ‘‘We have no doubt that the respondent was entitled to 
a judgment for the reasonable value of the services rendered 
to the boys, but the jury should have passed upon that question 
under the facts testified to. If the food furnished to the boys 
was in fact insufficient and unwholesome, the services were 
no doubt worth less than if the food was wholesome and abun- 
dant. The court was not justified, we think, in taking this 
question away from the jury.’”* But where representations 
concerning board apply to the whole school year, they are not 
to be settled by a single meal or a particular day, it being 
sufficient if taking the year as a whole the board was of the 
quality specified.2? The damages recoverable from the keeper 
of a public eating place who negligently serves deleterious 
food to guests may include an allowance for the suffering and 
expense due to the resulting illness of the customer,*4 and 
there is no reason why the same measure of damages in similar 
eases should not be applied also to private boarding schools. 


The contract for a course of instruction being entire, for 
a quarter, a half year, or a year, as the case may be, it logically 
follows that if the school without legal excuse fails to furnish 
the promised instruction for the entire period, it can recover 


19 Barngrover v. Maack, 46 Mo. 
App. 407; Lyon v. Sparks, 61 
Wash. 348, 112 Pac. 340. 

20 Neale v. Smith, 61 Ark. 564, 
33 S. W. 1058. 
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411, 52 Am. Rep. 715; Malone v. 
Jones, 91 Kans. 815, 139 Pac. 387, 
L. R. A. 1915 A 328; note, L. R. A. 
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22 Lyon v. Sparks, 61 Wash. 348, 
112 Pac. 340. 

23 Mt. Ida School vy. Gilman, 96 
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24 Doyle v. Feurst & Kraemer, 
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nothing.2> In a case where the principal of a private school 
wrongfully expelled a pupil and refused longer to instruct 
him, the court said: ‘‘The contract is entire; it cannot be 
separated and apportioned. He was to receive the entire sum 
of $150 for the twenty-two weeks’ board and tuition. Having 
refused to furnish it, he is not entitled to recover anything.’’”6 
In analogous cases, however, some modern decisions allow one 
who has defaulted in the performance of an entire contract 
to recover the reasonable worth of what he has performed 
after deducting whatever damages have been occasioned by 
his default,’ and in these jurisdictions the same rule doubtless 
would be applied to the contracts of private schools. 


Regulation of Private and Public Schools Contrasted 


There is a difference between the extent of legislative power 
over public and private schools.. In the case of public schools 
the legislature may prescribe what officers shall conduct the 
affairs of the district, define their powers and duties, their 
terms of office, and how and by whom they shall be chosen.?® 
The legislature also may fix the length of the term of the public’ 
schools,2® specify the branches to be taught in the several 
grades,®° prescribe the textbooks,*! the qualifications of teach- 
ers,°2 the ages at which pupils shall be admitted,** classify the 
students who shall be instructed together,*4 and in fact do 
anything else not prohibited by the state or the Federal Con- 
stitution.2> But a private school, if unincorporated, stands 
upon exactly the same footing as any other private business, 
and the power of the state to prohibit it, or to interfere with 
the right to teach it, or to attend it, is no greater than its 
power to prohibit any other ordinary occupation. In common 
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with all other business, private schools are subject to the 
police power of the state. But the exercise of the police powerv 
must not be arbitrary, and must be limited to the preservation 
of the public safety, the public health, or the public morals.%6 


The decisions bearing upon the state’s power to regulate 
or prohibit private schools are few, and mostly involve incor- 
porated schools, and seem to turn upon the fact that the school 
is a private corporation, of which the state has no right to 
revoke or alter the charter or take away the franchise or 
property without its consent, unless such right was reserved 
in the original charter.*7 It is the modern practice of legis- 
latures in granting private schools charters to reserve this 
power of regulation, for otherwise the state’s control of them 
is based upon the lawful exercise of its police power alone. 
But if the legislature has taken the above precaution, its 
control over an incorporated school is greater than over an 
unincorporated school; because a corporation created by a 
state has no natural right to teach at all. Its right to teachyv 
is such as the state sees fit to give it, subject even to recall 
if the state has so provided. In creating a corporation, a state 
may withhold powers which may be exercised by, and cannot 
be denied to, an individual. It is under no obligation to treat 
both alike.*8 


But while a state may have the right, under an explicit 
charter reservation, to deny a private school corporation the 
right to continue teaching, it is powerless to dispose of its’ — 
property; for this would be taking property without due 
process of law, which is prohibited by both the state and the 
Federal Constitution. Thus an Ohio statute of 1892, which in | 
terms gives absolute control and management of the affairs 
and property of Cincinnati College to the directors of the 
University of Cincinnati, is unconstitutional and void. This 
is true, although the charter of the Cincinnati College reserves 
to the general assembly the right of amendment. As the court 
declared: ‘‘Whatever difficulties have been encountered by 
the courts in ascertaining the limits of this reserved legislative 


36 Note, 29 L. R. A. N.S. 53. 585. 


37 Trustees of the University v. 88 Berea College v. Common- 
Foy, 1 Murphey (N. C.) 58, 3 Am. wealth of Kentucky, 211 U. S. 45, 
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power, they concur in denying that under it the legislature 
can strip a corporation of its rights of property. The power 
of alteration and amendment is not without limit. The altera- 
tions must be reasonable; they must be made in good faith, 
and be consistent with the scope and object of the act of 
incorporation. Sheer oppression and wrong cannot be inflicted v 
under the guise of an amendment or alteration.’’®® 


The Dartmouth College Case 


The limits of the power of the legislature over private 
school corporations are clearly established in the celebrated 
Dartmouth College Case, decided in 1819 by the Supreme Court 
of the United States.49 The facts of this case in substance 
are as follows: The Rev. Eleazer Wheelock of Connecticut 
originated about the year 1784 at his own expense and on his 
own estate a school for the education of Indians. Thereafter 
various contributions and donations were made for the 
advancement of the institution, which was incorporated by the 
king of England and erected by charter into Dartmouth College 
for the general purposes of education. The number of trustees 
was limited to twelve; and they were given the usual powers 
of acquiring property and suing and being sued. The trustees, 
moreover, were empowered to appoint all the instructors and 
officers of the college, and to perpetuate their own body by 
filling any vacancies that might occur, no endowment whatever 
having been made by the crown. After the Revolution the 
legislature of New Hampshire, where the college was located, 
passed various laws changing the charter of the institution 
and putting it under state control. 

The court held that the original charter was a compact 
between the crown, the trustees, and the donors of property 
for the benefit of the institution, and that the acts of the 
legislature by increasing the number of trustees, appointing 
twenty-five overseers, new modeling and enlarging the charter, - 
and by transferring the property from the old board to the 
new, was a violation of that compact and repugnant to that 
provision of the United States Constitution declaring that no” 
state shall make any law impairing the obligation of contracts. 


39 State ex. rel. White v. Neff, 40 Dartmouth College v. Wood- 
52 Ohio St. 375, 40 N. E. 720, 28 L. ward, 17 U. S. (4 Wheaton) 518, 4 
R, A. 409, U. S. (L, ed.) 629, 
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“That a college charter is a contract is thus demonstrated 
by Daniel Webster: ‘‘A grant of corporate power and priv- 
ileges is as much a contract as a grant of land. What proves 
all charters of this sort to be contracts is that they must be 
accepted to give them force and effect. If they are not accepted 
they are void. And in the case of an existing corporation, if 
a new charter is given it, it may even accept part and reject 
the rest.”’ 


The opinion of Justice Story contains this clear exposition 
of the law: ‘‘When a private eleemosynary corporation is 
thus created by the charter of the crown, it is subject to no 
other control on the part of the crown than what is expressly 
or impliedly reserved by the charter itself. Unless a power 
be reserved for this purpose, the crown cannot, by virtue of 
its prerogative, without the consent of the corporation, alter 
or amend the charter, or divest the corporation of any of its 
franchises, or add to them, or add to, or diminish, the number 
of trustees, or remove any of the members, or change or control 
the administration of the charity, or compel the corporation 
to receive a new charter. This is the uniform language of the 
authorities, and forms one of the most stubborn and well settled 
doctrines of the common law.’’ 


It must be kept in mind that the foregoing doctrine is 
applicable only to private corporations; although, as Justice 
Story has pointed out, ‘‘A private corporation may well enough 
be denominated a public charity.’’ A public corporation is 
one created by the state for political purposes and to act as an 
agency in the administration of civil government.*4 <A public 
corporation is not a voluntary association as a private cor- 
poration is; and there is no contractual relation between the 
government and a public corporation or between the indi- 
viduals who compose it.42 Thus if a corporation be in its” 
strictest sense public, the legislature has full power to modify 
or abolish it. 


41 The People, etc., v. McAdams, 43 Trustees of New Gloucester 
82 Ill. 356. v. Bradbury, 11 Me. 118, 26 Am. 
42 Goodwin v. Town of Fast Dec. 515. 
Hartford, 70 Conn. 18, 38 Atl. 876. 
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Visitation and Control 


“‘Visitorial power’’ is a mere power to control and arrest 
abuses and to enforce a due observance of the statutes of a 
charity. It. is possessed by an individual who conveys prop- 
erty in trust for charitable purposes; but it is a power which 
may be assigned, and the incorporation of trustees under a 
charter which confers on them the full power and management 
divests such right of the founder and vests it in the corpora- 
tion.* 


A court of chancery has no power of visitation over an 
incorporated academy, though it has power to cause unauthor- 
ized contracts by its trustees to be cancelled.46 But the trustees 
of a private academy, which has made an agreement with a 
village board of education as to the salary of the principal 
and the admission of pupils, may be restrained from violating 
their contract.47 The unlawful use of the word ‘‘university’” 
in the name of a business school also may be restrained by 
injunction at the suit of the commonwealth.48 The attorney 
general cannot bring an action to determine who are entitled 
to vote at corporate meetings of an incorporated private school. 
In such eases, unless a public wrong is being committed, or 
some fundamental principle of public policy violated, the only 
remedy is by a private action of the parties aggrieved.” The 
legislature, however, may authorize the attorney general to 
inquire by quo warranto whether the charter and franchise 
of an incorporated school should be annulled by reason of” 
abuse.° Moreover, a private incorporated school receiving 
state aid is within the purview of a statute prohibiting officers 
and members of boards of institutions receiving state aid, from 
selling supplies to such institutions.®! 


ye 


44 Allen v. McKean, 1 Fed. Cas. 
489. 

45 Trustees of Union Baptist 
Association v. Huhn et al., 7 Tex. 
Civ. App. 249, 26 S. W. 755. 

46 Trustees of Auburn Academy 
v. Strong, 1 Hopkins (N. Y.) 278. 

47 Trustees of Washington 
Academy v. Cruikshank, 88 N. Y. 
S. 330, 48 Misc. Rep. (N. Y.) 197. 


48 Commonwealth v. Banks, 198 
Pa. 397, 48 Atl. 277. 

49 Attorney General ex rel. 
Saunders v. Albion Academy & 
Nor. Inst., 52 Wis. 469, 9 N. W. 391. 

50 Regents of the University of 
Maryland v. Williams, 22 Md. Rep. 
232, 9 G. & J. (Md.) 365. 

51 Hast Stroudsberg State Nor- 
mal v, Yetter, 33 Pa. Sup. Ct. 557. 


254 ESSENTIALS OF SCHOOL LAW 


Support from Public Funds 


Whenever state constitutions prohibit the appropriation of 
state property for the benefit of sectarian institutions, as they 
generally do, such schools under no circumstances may be 
given public aid,®? neither may their students be furnished 
books and supplies at public expense.** Thus it was held in 
South Dakota, under the constitution which provides that ‘‘no 
appropriation of lands, money, or credits to aid any sectarian 
school shall ever be made by the state,’’ that this applies to 
all appropriations to such schools, whether made as a donation 
or in payment for services rendered the state by such schools.? 
Here Pierre University, a Presbyterian institution, after 
instructing a class of normal students for the state under a 
contract pursuant to statutory authority was not allowed to 
recover from the state the tuition agreed upon, because the 
constitution invalidated the statute authorizing the contract. 
‘“‘Tf the state can pay the tuition of twenty-five students,’’ the 
court asks, ‘‘why may it not maintain at the institution all 
that the institution can accommodate, and thereby support the 
institution entirely by state funds?’’? This holding undoubt- 
edly is correct, and is in harmony with the opinion of the 
Supreme Court of Illinois.? 


Thus it is necessary to inquire what is a sectarian institu- 
tion. The Bible, according to the weight of authority, is not 
a sectarian book and its reading without comment does not 
constitute sectarian instruction. Even the wearing of the 
garb and insignia of a sisterhood of nuns while teaching cannot 
be termed ‘‘sectarian teachings.’® To teach the existence of 
a Supreme Being of infinite wisdom, power, and goodness, and 
that it is the highest duty of all men to adore, obey, and love 
Him is not sectarian, because all religious sects so believe and 
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teach. Instruction becomes sectarian when it goes further and “ 
inculeates doctrines or dogma concerning which the religious 
sects are in conflict. It is important to ascertain whether the 
instruction given is sectarian, because ‘‘if the instruction is 
of a sectarian nature, the school is sectarian.’’? Moreover, a 
university under the control of a corporation organized to 
maintain and promulgate the doctrines and beliefs of a par- 
ticular church is a sectarian school.8 Schools controlled by a 
church are necessarily sectarian, although religious instruction 
is optional. If the instruction given to those electing to take 
it is sectarian, the school is sectarian.® 


Although a private school, not being a part of the state’s 
‘‘uniform system of free public schools,’’ cannot be given 
school money devoted by the constitution to said system, it 
may nevertheless receive other money from the state, there 
being no specific constitutional provisions to the contrary. A 
grant of state land in aid of the German-American Seminary 
of Detroit, Michigan, has been sustained. 


A fortiori appropriations by the legislature for the expenses 
of a private normal university, in consideration of the 
gratuitous instruction of teachers for the common schools, are 
valid, as within the legislative discretion in reference to means 
of carrying out a constitutional provision calling for a system 
of free schools. Here the beneficiary was not shown to be a 
sectarian institution and the money appropriated was not 
shown to be school money, but rather the general public fund 
of the state. Saying the legislature could do any act not: 
forbidden by the constitution, the court affirmed its power to 
support either public or private schools as instrumentalities 
for the performance of its constitutional duty.” 
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In the absence of constitutional inhibition, the state or any 
of its subdivisions may employ individuals or corporations to 
do work or render services for it.% Thus, a statute appro- 
priating money in aid of Cornell University, a private educa- 
tional institution, upon condition that it act as a governmental 
agency in the management of state forests is not violative of 
a constitutional provision providing that neither the credit 
nor the money of the state shall be given or loaned to any 
association, corporation, or private undertaking. Said the 
court: ‘‘We have here a public statute whose sole aim is to 
promote education in the art of forestry; an object in which 
every citizen of the state has a vital interest. The statute 
provides a perfect scheme of state control, constitutes the 
university its agent, requires frequent reports, and as amended 
in 1900 confers upon the comptroller additional powers of 
financial supervision. The power sought to be exercised by the 
state in the present instance is supported not only by judicial 
authority, but by many instances where its exercise has existed 
for many years and remains unchanged.’’!4 


Taxation for Private Schools 


An act of the legislature, authorizing a town to raise by 
taxation a sum of money for the use and benefit of a private 
educational institution is unconstitutional and void. In hold- 
ing that the town of Jefferson in this way could not aid the 
Jefferson Liberal Institute, ‘‘an essentially private educational 
institution controlled exclusively by stockholders through a 
board of trustees,’’ the Supreme Court of Wisconsin said: 
‘“‘The fact that it is an institution incorporated by act of the 
legislature, does not change its character in this respect. It 
is but a most frivolous pretext for giving to a corporation, 
where there is no certain and definite personal responsibility, 
money exacted from the taxpayers, which a just and honorable 
man engaged in the same business would hesitate to receive, 
though paid without opposition, and to enforce the payment 
of which, against the will of the taxpayers, he would never 
think of resorting to coercive measures, provided the same were 
unlawful. It can no more be supported by taxation than if it 


13 Fox v. Mohawk & Hudson 80 Am. St. Rep. 767. 
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were unincorporated, or a private school or seminary of the 
kind above supposed. Nor will the location of the institution 
at Jefferson, and the incidental benefits which may thereby 
arise to the people of the town, sustain the tax. That is not 
the kind of public benefit and interest which will authorize a 
resort to the power of taxation. Such benefits acerue to the 
people of all communities from the exercise in their midst of 
any useful trade or employment, and the argument, pursued 
to its logical result, would prove that compulsory payment or 
taxation might be made use of for the purpose of building 
up and sustaining every such trade or employment, though 
carried on by private persons for private ends, or the purposes 
of mere individual gain and emolument. That there exists in 
the state no power to tax for such purposes, is a proposition 
too plain to admit of controversy.’’!® 


Similarly, under a constitution authorizing the corporate 
authorities of counties, townships, school districts, cities, towns, 
and villages to assess and collect taxes for corporate purposes, 
the legislature has no power to constitute a private schoolhouse 
a district, provide for the election of trustees for it, and invest 
them with the taxing power for the support of a school to be 
maintained there. Said the court: ‘‘These trustees who 
imposed this tax were not any such corporate authorities of 
any such corporate bodies as are enumerated in the above 
cited section of the constitution. Although this Hamilton 
primary school district may be termed a school district, it is 
no such school district as is contemplated in the above con- 
stitutional provision. The ‘school districts’ there referred to, 
were the public school districts well known and existing 
throughout the state, formed for the purpose of the mainte- 
nance and support of public schools under the general school 
law as a part of the system for the establishment and mainte- 
nance of common schools throughout the state. To hold that 
this school district in question comes within the constitutional 
intendment of ‘school districts,’ would be to enable the legisla- 
ture to confer the taxing power upon any college, seminary 
or private school of learning within the state, by constituting 


15 Curtis’s Administrator v. Brooke Academy v. George, 14 W. 
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about it an arbitrary district, provide for the election of trus- 
tees therein, and bestow upon them the taxing power for the 
support of the institution. 

“The bequest of $4,000, by the will of Silas Hamilton, for 
the establishment of a primary school, $2,000 thereof to be 
appropriated to the erection of a building suitable for a school 
and for a place of public worship, was not made to, nor did 
it belong to, the state; and the same is true of the lot of land 
procured by his executors, and the building erected by them 
thereon. It was not publie property, but private property. 
The incorporation of Hamilton primary school was not for 
governmental purposes, nor for any purpose belonging to the 
earrying out of the common school system of the state, but 
for the purpose of the administration of a private charity. 
It is but a private corporation, and under the constitution of 
1848, as we conceive, the legislature could not rightfully invest 
its corporate officers with the power of taxation. We hold the 
tax in question to be unauthorized and invalid.*’!6 


A town, moreover, has no authority to raise by taxation 
and appropriate money to support a school as a public school 
which is founded by a charitable bequest that vests the order 
* and superintendence of it in trustees, who, though a majority 
of them are to be chosen by the inhabitants of the town, yet 
are limited to be members of certain religious societies. Such 
taxation, it was held, violated the following provision of the 
constitution: ‘‘All moneys raised by taxation in the towns 
and cities for the support of public schools, and all moneys 
which may be appropriated by the state for the support. of 
eommon schools, shall be applied to, and expended in, no other 
schools than those which are conducted according to law, 
under the order and superintendence of the authorities of the 
town or city in which the money is to be expended.’’ As was 
pointed out by the court, the fact that the school in question 
““was not under the control of the town authorities was its 
objectionable feature, and constituted the reason why moneys 
raised by taxation or appropriated by the commonwealth for 
the support of common schools could not be applied to its 
support.”*!* 


16 People vy. McAdams, $2 IL lv Jenkins et al. v. Inhabitants 
356. of Andover, 103 Mass. 94. 
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However, saying ‘‘our constitution does not contain such 
a prohibition of taxation for the support of other public schools 
than those under the exclusive superintendence of town 
authorities as was enforced in Jenkins v. Andover,’’!” the 
Supreme Court of New Hampshire has sustained a special 
legislative act authorizing a town to raise money by taxation 
for the purpose of erecting a school building and leasing it to 
a private academy for school purposes without the payment 
of rent. Following is the reasoning of the court in substance. 
Local education is a local purpose for which legislative power 
may be delegated to towns. A tax raised for a free public 
school and a free public schoolhouse is raised for a public 
purpose, and the purpose is not made private by a mere 
exaction of tuition. The use of the building continues public 
if the public have a common and equal right therein free from 
unreasonable discrimination. In accepting public aid, the 
school corporation consents to all the conditions necessary to 
give validity to the statute and the lease. Consequently the 
use of the property will be public and legal in every sense 
demanded by the property right of taxpayers and their educa- 
tional rights, all being entitled to the direct and indirect advan- 
tages of the tax. These rights will be enforced by adequate 
remedies, and a mere possibility of remediable wrong does not 
prohibit the legislative exercise of the taxing power in question. 

In conclusion the court said: ‘‘This construction of the 
statute, by implication of law made a controlling stipulation 
of the lease, establishes the absolute and definite personal 
responsibility of the trustees, and the direct and exclusive 
nature of the public interest, the want of which was the ground 
of the decision in Curtis v. Whipple.48 The public use contem- 
plated by the legislature was not a mere public benefit inci- 
dentally or directly derived from a private school. Whether 
the doctrine of Merrick v. Amherst!® and other cases of that 
class” is consistent with the law of this state,*! is a question not 
raised by the case.’’2? 
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Subscriptions to Private Schools 


The enforcement of the subscriptions of private parties in 
favor of private educational institutions depends in general 
upon whether the subscription is accepted*? and supported by 
a consideration.24 But acceptance of the subscription may be 
proved by parol testimony, and any liability or expense 
incurred by the school on the faith of the subscription con- 
stitutes an implied acceptance.2° Should the subscription 
expressly prescribe some method of acceptance, however, this 
requirement must be complied with.76 But if nothing is said 
in the subscription in respect to the method of acceptance, it 
is not necessary that the subscriber should be notified that 
the subscription has been accepted.?” Moreover, a subscription 
solicited without previous authorization may be subsequently 
ratified and accepted by the school.?8 


A subscription is merely an offer to contribute toward the 
accomplishment of a proposed object, and it does not become 
a contractual obligation until it is supported by some consid- 
eration.2? A statement in the subscription that the subscriber 
has retained the amount subscribed as a loan from the school 
will not evade this result.2° Courts have been astute, however, 
in discovering consideration for subscriptions, and have 
enforced them on one or more of the following theories. Con- 
sideration for subscription may be found in the promises of 
other subscribers,®! although this doctrine does not obtain in 
the states where the beneficiary of a contract cannot sue upon 
it unless he is party to it;°* in the express or implied promise 


23 Athol Music Hall 


Co; Vv. 11 (Mass: 11356 Am Decwat62- 
Carey, 116 Mass. 471. 


Irwin v. Lombard University, 56 


24 Phillips Academy v. Davis, 
11 Mass. 113, 6 Am. Dec. 162. 

25 Jones, Admr., v. Trustees 
Florence Wesleyan University, 46 
Ala. 626, 32 Ala. Rep. 234; The W. 
& O. Collegiate Inst. v. Smith, 36 
Barb (N. Y.) 576. 

26 Wiswell et al. v. Bresnahan, 
84 Me. 397, 24 Atl. 885. 

27 Richelieu Hotel Co. v. Inter- 
national Military Encampment 
Co., 140 Ill. 248, 33 Am. St. Rep. 
234. 

28 President, etc. Middlebury 
College v. Williamson, 1 Vt. 212. 

29 Phillips Academy vy. Davis, 


Ohio St. 9, 60 Am. St. Rep. 727. 

30 Butler University v. Scoon- 
over, 114 Ind, 381, 5 Am. St. Rep. 
627. 

31 Christian College v. Hendley, 
49 Cal. 347; Trustees Berkely 
Divinity School v. Jarvis et al., 32 
Conn. 412; Higert v. Trustees In- 
diana Ashbury University, 53 Ind. 
326. 

32 Trustees of Hamilton College 
v. Stewart, 1 N. Y. 581; Cottage 
Street Methodist Church v. Ken- 
dall, 128 Mass. 528, 23 Am. Rep. 
286. 
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of the school to carry out the purpose for which the subscrip- 
tion has been made;** in the compliance of the school with 
the express or implied request of the subscriber that acts be 
done in furtherance of the purpose of the subscription ;*4 in 
whatever work has been done or expenditure has been made 
by the school in reliance upon the subscription ;*° or, finally, 
according to some courts, in a statutory duty of the school to 
disburse the fund subscribed.*6 


Following are the principal defenses to a suit by a school 
in a subscription in its favor: A fraudulent representation of 
fact relating to the subject-matter of the contract and inducing 
the subscription ;*" a fictitious subscription on the strength of 
which the subscription in question in good faith has been 
made ;°8 failure of the school substantially to perform the condi- 
tions upon which the subscription has been made, such as the 
location of the school, the completion of its building, the carry- 
ing on of its work, or the obtaining of a specified sum of money 
through the subscriptions of others;?® and, finally, some 
material change in the plan or purpose of the subscription to 
which the subscriber has not consented,” although if there 
has been a return to the original plan within the contract time 
the subscriber continues liable.*! 


An action at law by the beneficiary lies to enforce the sub- 


33 President and Trustees of 
Williams College v. Danforth, 12 


lege v. Higgins, 16 Ohio St. 20. 
37 Highland University Co. v. 


Pick. (Mass.) 541; Baptist Female 
University v. Borden et al., 132 N. 
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scription without the necessity of a demand for payment,” 
although if the beneficiary is not a party to the subscription 
contract, some courts will not let him bring suit on it. The 
liability of the subscribers is several, not joint, and in conse- 
quence they must be sued severally on their undertakings ;*4 
but if the subscribers are numerous and many of them deny 
liability on various grounds, equity has jurisdiction to admin- 
ister relief in a suit against all of them.® Should less than the 
amount subscribed be expended upon the undertaking, each 
subscriber is liable only for his pro rata share of the total sum 
expended.*® In defending suits brought to enforce subscrip- 
tions, it should be remembered that, as a general rule, parol 
evidence is not admissible to show that a subscription is not 
payable, except on other conditions than those embodied in 
the written contract.47 


Right to Obtain Property by Eminent Domain 


It was held in Connecticut in 1913 that under a constitution 
permitting the taking of private property for public use, the 
right of eminent demain cannot be conferred upon a woman’s 
college conducted by a private corporation with discretion as 
to the admission of students. The question presented for 
determination was ‘‘whether universities and colleges, when 
owned and controlled by private corporations, administer a 
public use, as distinguished from a private use, so that they 
may be given constitutionally a right to take private property 
upon paying just compensation therefor.’’ 

In this case the Connecticut College for Women was denied 
the right to exercise the power of eminent domain, because 
‘‘the vital question is whether it appears that the public will 
have a common right upon equal terms, independently of the 
will or caprice of the corporation, to the use and enjoyment 
of the property sought to be taken,’’ and the court thought 
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46 Los Angeles National Bank v. 
Vance, 9 Cal. App. 57, 98 Pac. 58; 
State Treasurer v. Cross, 9 Vt. 289, 
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that under the circumstances this did not appear to be the 
ease.48 As pointed out in a dissenting opinion by Judge 
Wheeler (who thought the college was in law open to the 
public on equal terms), the decision ‘‘holds that the right of 
eminent domain might be granted a private corporation whose 
purpose was the higher education of women, provided that 
under its charter the public had the right to enjoy upon equal 
terms the education so provided, and the application showed 
that the corporation was to use the land taken for this 
purpose.’’ 


“Our conclusion,’’ said Judge Wheeler, ‘‘is that the state 
can make such grant provided it be one for the public use; 
that whether it be for the public use or not depends upon 
the extent of the public welfare to be subserved; and when 
in a given case the public good to be subserved is large enough, 
the grant may be made, even though it be in the power of 
the trustees of the institution to administer it so that its 
benefits may not be open to the public on equal terms.’’ When 
it is remembered that the right of eminent domain has been 
supported when granted to individuals and corporations in 
their private business in aid of all sorts of public utilities, 
mining enterprises, grain elevators, cemeteries, grain mills, 
petroleum transportation, and schemes of private drainage and 
irrigation, it is difficult not to agree with the dissenting judge. 


Opposed to the conclusion of the Connecticut court is a 
Pennsylvania decision, unnoticed by it, holding that the legis- 
lature had power to confer the right of eminent domain upon 
the Western Pennsylvania Exposition Society, a corporation 
not organized for profit, but for ‘‘the educating of the public 
by exhibiting artistic, mechanical, agricultural, and horticui- 
tural products, and providing public instruction in the arts 
and sciences.’’ Here the court said: ‘‘In view of the fact that 
the purpose of such corporations is the education of the public 
and that education is both necessary and the public welfare 
demands it, the conclusion irresistibly follows that the taking: 
of private or other property by such corporations, for the 
purposes set forth in the act creating them, is a taking for a 


48 Connecticut College for see 24 R.C. L. p. 582. 
Women v. Calvert, 87 Conn. 421, 49 10 R. C. L. pp. 58-60. 
88 Atl. 638, 48 L. R. A. N. S. 485; 
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public use.’’©° In conclusion, it may be added that the courts | 
have held uniformly that public schools may be authorized to 
acquire property by the exercise of eminent domain.t 


; Loss of Property by Eminent Domain 

That a privately owned school is open to all children will 
- not protect its real property from condemnation by a railroad 
company as already applied to a public use.? Here it was 
sought to take the property of a Roman Catholic school which 
was alleged to be ‘‘open to all children.’’ The court said: 
‘‘While it is true that this is a use of a public character, and 
in the highest degree commendable, yet the ownership is 
private, and the general public has no right to demand its 
continuance.’’ So in Maine it was held that land conveyed 
to trustees for the purpose of erecting and maintaining an 
academy is private property, and a highway may be laid out 
upon. it. The same doctrine has been announced also in 
Pennsylvania.* 

The power of eminent domain is a prerogative of sov- 
ereignty. By its exercise property previously taken for one~ 
public use may be taken for a different public use. The power 
may be exercised in favor of public uses over any and all 
property, private and even public, and the property and fran- 
chises of corporations as well as of individuals, although dedi- 
eated to public uses, may be taken for other public uses. The 
legislature may authorize the appropriation of property already 
devoted to a public use to an entirely inconsistent public use.® 
The rule is subject, however, to the limitation that property 
devoted to a public use cannot be taken to be used for the 
same purpose in the same manner, as this would amount simply 
to the taking of property from one and giving it to another 
without any benefit or advantage to the public. Therefore, it 
follows in principle that a school corporation cannot be empow- 
ered to take property from another school corporation to use 
‘‘for the same purpose in the same manner.”’ 


50 Appeal of Rees (Pa. 1888), 12 12 Luzerne Leg. Reg. 14. 
Atl. 427. 5 Chicago, Milwaukee & St. 
1 Note, 22 L. R. A. N. S. 169. Paul Ry. Co. v. Starkweather et 
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If a state contract with a private educational institution 
not to exercise against it the power of eminent domain, is the 
state bound by this bargain? Yes, if the power of eminent 
domain is something that can be contracted away; but it is 
clear that it is rather an ‘‘essential power of government” of 
which the state cannot be divested by the legislature. A 
statute purporting to relinquish this power is void.” The 
provision of the Federal Constitution that the obligation of 
contracts shall not be impaired has no application to such a 
ease. Therefore, the legislature cannot bind the state to 
refrain from exercising the power of eminent domain against 
the property of its private educational institutions.® 


Liability for Assessments for Local Improvements 


It usually is the policy of the states to encourage education 
by exempting from general taxation property owned and used 
by private educational institutions; but inasmuch as a pro- - 
vision of law exempting such property from ‘‘taxation’’ does 
not of necessity exempt it from ‘‘assessment’’ for local improve- 
ments, no fundamental reason exists why it should not con- 
tribute to a local improvement which enhances its value and 
is not a burden upon it because of the benefits it acquires.!° 
It is almost universally held that a general exemption from 
taxation does not extend to assessments for local improve- 
ments.1! 


Indeed, even public schools have been held liable for such 
assessments, the authorities on this question being about evenly 
divided for and against their liability. Judge Cooley has said 
that ‘‘there is no more reason to excuse the public from paying 
for such benefits than there would be to excuse from payment 
when property is taken under eminent domain.’”3 Obviously, 
there is more reason for holding the property of private educa- 
tional institutions liable for assessments for local improvements 
than for holding the property of public schools liable for them, 
since the property of the former can enjoy no presumption 


T Note, 4 1a. RAL 787. 11 1 Cooley on Taxation, 8rd ed., 
8 Village of Hyde Park v. Oak p. 362. 
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of exemption as public property devoted to a governmental 
use. 

It is easier to collect an assessment against a private school 
for local improvements, than against a public school. The 
property used for school purposes by a public school cannot 
be sold to satisfy taxes and assessments, since it is absolutely 
essential that a public school district should own a schoolhouse, 
and if it were sold the public would have to replace it.14 But 
if the property of private schools, although devoted to school 
purposes, were sold to satisfy taxes and assessments, the public 
would not have to replace it, and the courts have refused to 
interfere with the sale of such property for such purposes.1® 


Segregation of White and Negro Students 


A state, of course, may legally segregate white and negro 
students in its public schools. May it do so also in its private 
schools? Undoubtedly, if the school be a corporation whose 
charter the legislature has reserved power to amend. This 
much has been firmly established by the following case. 
According to the Acts of Kentucky, 1904, any person, associa- 
tion, or corporation, operating a school where pupils of the 
white and negro race are both received as pupils for instruc- 
tion, shall be fined $1,000, and $100 per day for each day such 
institution is operated after conviction. Under this statute 
Berea College, a corporation duly organized under the laws of 
Kentucky, was indicted, found guilty, and sentenced to pay a 
fine of $1,000. The Kentucky Court of Appeals considered 
this statute a proper exercise of the police power of the state 
and affirmed the judgment.!® The Supreme Court of the United 
States!” on appeal also sustained this holding, being of the 
opinion that the statute, even if unconstitutional as to indi- 
viduals, is not so as to corporations. 

The following propositions are laid down by Justice Brewer, 
speaking for the Supreme Court of the United States. <A state 
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statute which permits the education of both white persons 
and negroes by the same corporation in different localities, 
although prohibiting them attendance in the same place, does 
not defeat the object of a grant to maintain a college for all 
persons, and therefore is not violative of the contract clause 
of the Federal Constitution, the state law having reserved the 
right to repeal, alter, and amend its charter. A general statute 
which in effect alters or amends a charter is to be construed 
as an amendment thereof, even if not in terms so designated. 
A corporation is not entitled to all the immunities to which 
individuals are entitled. Indeed, a statute may conflict with 
the Federal Constitution in denying to individuals powers 
which they may rightfully exercise, and yet at the same time 
be valid as to a corporation created by the state. 


But the main question remains: Is the segregation of white 
and negro scholars in unincorporated schools, or in incorpo- 
rated schools where the legislature has reserved no power of 
charter alteration, unconstitutional? In his dissenting opinion 
Justice Harlan said it was. On the other hand, the Kentucky 
Court considered it a valid exercise of the police power. In 
attacking the statute, counsel for Berea College made this 
distinction: In the cases of common schools and railroads— 
where the legislature admittedly may segregate—the state is 
merely preventing an enforced association of the two races; 
whereas, as applied to private schools, the voluntary associa- 
tion of the two races is prohibited. 


Replying to the above distinction the Kentucky court said: 
‘“While such enforced association is more easily distinguished 
as falling within the police power, yet the main idea is that 
such association at all, under certain conditions, leads to the 
main evil, which is amalgamation of the races and incidentally 
to conflicts between their members naturally engendered by 
too close personal contact under conditions which are bound 
to excite prejudices and race animosities. If such evils fall 
within the police power to prevent, then whatever naturally 
contributes to them may also be regulated, provided the regu- 
lation is itself reasonable. The ultimate object of this legisla- 
tion on providing separate schools for the two races was to 
separate the youth of each during the most impressible and 
least responsible period of their lives, and until ripened judg- 
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ment and observation can have set them well in the safe ways 
of thinking.”’ 

The writer wishes to commend the following criterion 
enunciated by the Kentucky court to test the valid exercise 
of the police power: ‘‘The good sense and honest judgment 
of each generation must, after all, furnish the real limit to 
the police power of government, for each age must judge— 
and will judge—of what is hurtful to its welfare, of what 
endangers the existence of society, of what threatens to destroy 
the race of people who are applying this primal law of self- 
protection to their own case.’’ 

In this case the Kentucky court declared that a statute 
prohibiting the maintenance of distinct branches of an institu- 
tion of learning within twenty-five miles of each other, where 
white and colored persons are separately taught, is an unrea- 
sonable exercise of the police power and void. The court said 
that the teaching of white and colored students in the same 
building, or in different buildings so near to each other as to 
be practically one, properly could be prohibited, observing, 
however, that ‘‘if the same school taught the different races 
at different times, though at the same place, or at different 
places at the same time, it would not be unlawful.’’ 


Prohibition of Negro Schools 


Called upon again in 1910 to pass upon the constitutionality 
of race laws, the Kentucky Court of Appeals decided that the 
legislature cannot under its police power prohibit, or authorize 
the voters of a voting precinct to prohibit, the establishment 
within such precinct, by a private charitable corporation, of 
“an industrial school for colored children. In this case the 
Lincoln Institute, a corporation having an endowment of some 
$400,000, organized under the laws of Kentucky and empow- 
ered to establish a normal and industrial school for colored 
people, demanded of the Columbia Trust Company, which held 
some of its money as trustee, enough of its funds to pay for 
some land on which it proposed to erect school buildings in 
disregard of the above law, commonly known as the ‘‘Holland 
Bill.”’ The trust company refused to turn over the funds 
demanded, alleging that the ‘‘Holland Bill’? had not been 
complied with and that it would be unlawful to establish the 
school without first complying with it. Affirming the judgment 


DESTRUCTION OF PRIVATE SCHOOLS 269 


of the lower court holding the ‘‘Holland Bill’’ invalid and 
allowing the Lincoln Institute to recover the funds in question, 
the Kentucky Court of Appeals said: 


“Unless it can be shown that the establishment of such an 
institution is in some way inimical to the public safety, the 
public health, or the public morals, the act which forbids its 
operation is an exercise of arbitrary power. What good reason 
ean be given for prohibiting the exercise of such a charity, 
unless it can be shown that education, supplemented by 
religious training, may be in some way an evil to society? 
Does not the mind of every virtuous and right thinking person 
at once admit that the contrary is true? Do we not know 
that religious educational training has a tendency to make 
men more industrious, more virtuous, and better, generally, 
morally and physically? What would be thought of an act 
which prohibited the farmer from cultivating a piece of land 
of greater extent than seventy-five acres without the permis- 
sion of his neighbors? By what argument could an act be 
supported which prohibited a manufacturer from working more 
than a given number of artisans? And yet it is seriously con- 
tended that a school which tends to make religious, upright, 
educated citizens may be prevented under the police power 
of the state as a public nuisance. Education strengthens the 
mind, purifies the heart, and widens the horizon of thought. 
It magnifies the domain of hope, multiplies the chances of 
success in life, and opens wide the door of opportunities to 
the poor as well as to the rich. It makes men better husbands, 
better farmers, better citizens. It is not doubted that the 
legislature under the police power may regulate education in 
many respects. It may prohibit the mingling of white and 
colored children in the same schools or in schools of immediate 
proximity. Perhaps it may be within the police power to pro- 
hibit the co-education of the sexes; but arbitrarily to prohibit 
education is in direct violation of the Bill of Rights.’’!® 


Destruction of Private Schools 


In 1922 the legislature of the state of Oregon passed a 
statute which required all children of the state between the 
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ages of eight and sixteen to attend the public schools, failure 
to do so each day constituting a separate misdemeanor on the 
part of the parent or custodian. The statute was to become 
effective September 1, 1926. 

Suit in equity was instituted in the federal court by a 
parochial school and by a military academy to have the statute 
declared void and to have the governor and others restrained 
from enforcing it. Two questions were presented for decision : 
(1) whether the suit was prematurely brought and (2) whether 
the statute was unconstitutional. 

The jurisdiction of the court was sustained on the principle 
that equity may restrain the threatened enforcement of a law 
whenever essential to protect property rights and the rights 
of persons against injuries otherwise irremediable. Said the 
court: ‘‘It is at once obvious that, in the very nature of the 
upbuilding and maintenance of parochial and private schools, 
when the attendance, prospective as well as acquired is taken 
away and rendered unlawful, it will destroy the pursuit or 
occupation. The drawing away of complainant’s patronage 
has set in and will continue with increasing progression until 
the day when all will be lost. This is not only the alleged 
result of the passage of the act, but it is the most natural and 
consequential thing to expect. The damage, of course, is irre- 
parable and compensation does not afford adequate relief. 
The injury being of a quality that is continuous and accel- 
erating, it must be stayed if the ends of justice are to be met.’’ 

The statute was held unconstitutional, the argument being 
~ as follows: Well known callings and occupations the state, 
under the police power, may regulate but not prohibit, where 
to do so would violate the Fourteenth Amendment to the Fed- 
eral Constitution. The right to engage in a legitimate business 
and to contract in reference thereto is protected by such 
amendment. Parochial and private schools have existed almost 
from time immemorial. They have the same interest in fos- 
tering primary education as the state; and appropriate 
regulations will place them under the supervision of school 
authorities, so that they will not escape the duty of proper 
instruction. Hence the act in question is not necessary or 
essential for the proper enforcement of the state’s school policy. 
The right of such schools to teach in the grammar grades is 
as inherent as the right of a teacher to teach German in the 
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grammar grades. It is within the liberty of the Fourteenth 
Amendment. A denial of such right is a deprivation of prop- 
erty without due process of law. 
In conclusion the court said: ‘‘The melting pot ce 
| applied to the common schools of the state, as an incentive; 
for the adoption of the act, is an extravagance in simile. Xe 
eareful analysis of the attendance of children of school age, 
foreign-born and of foreign-born parentage at private schools, 
as compared with the whole attendance at school, public and 
private, would undoubtedly show that the number is negligible, 
and the assimilation problem could afford no reasonable basis 
for the adoption of the measure.’’!9 


19 Society of Sisters v. Pierce, 510, 69 U. S. (L. ed.) 1070, 45 S. C. 
296 Fed. Rep. 928; aff’d, 268 U. S. 571. 


CHAPTER IX 
CITY SCHOOLS AND CITY COUNCILS 
Introduction 


The exact relation between city schools and city councils 
unfortunately has been a matter of frequent controversy. It 
is proposed here to set forth briefly the fundamental legal 
principles governing such relationships, although in each case 
the decision is of necessity a matter of judicial construction 
of the written law applicable to the school in question. 


Origin of School Districts 


The primary duty to lay off territory into school districts 
is in the legislature, and this may be done without the assent 
of the inhabitants But such power may be delegated to a 
subordinate body or official, such as a county commissioner’s 
court,2 or a county superintendent,® or the inhabitants of the 
town or district where the school district is proposed to be 
created. The power of the states to establish and maintain 
common schools, and to govern, control, and regulate such 
schools when established is one of the powers not delegated 
to the United States in the Federal Constitution, and conse- 
quently it is reserved to the states.® 


Nature of School Districts 


School districts are political subdivisions within a state 
created for the purpose of maintaining and administering a 
system of public education. They are not bodies politic or 
corporate with the general powers of corporations, but may be 
considered as quasi-corporations, having corporate existence 
by force only of their public functions. Although a school 
district possesses corporate capacity it does not, as a general 


1 School Dist. v. Zediker et al., Bing, 51 Neb. 570, 71 N. W. 311. 
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rule, fall within the definition of a municipal corporation.® 
The term municipal corporation as used in a certain statute, 
for example, was held not to embrace school districts, and 
therefore an election to vote bonds could not be contested at 
the instance of an aggrieved elector by any of the proceedings 
therein provided for.? 


But a school district sometimes is held to be a municipal 
corporation within the contemplation of certain constitutional 
or statutory provisions. In each case it is a matter of inter- 
pretation of the language used. Thus in Iowa a school district 
township has been held a municipal corporation within the 
constitutional provision inhibiting such corporations from 
incurring indebtedness to an amount exceeding five per cent 
on the taxable property of the corporation. The same court 
also has declared school districts to be municipal corporations 
for the purpose of issuing bonds for certain purposes.? In 
Kansas a statute enacting the eight-hour day law in favor of 
employees of ‘‘any county, city, township, or other munici- 
pality of said state’’ is held to embrace workmen upon a public 
school building, while in Washington it is held that a school 
district is a municipal corporation within a constitutional 
provision permitting the permanent school fund to be invested 
‘‘in national, state, county, or municipal bonds.’’4 


Formation vs. Organization 


A distinction sometimes is drawn between the formation 
and organization of school districts, it being held that to com- 
plete the organization there must be an election of directors 
or other proper school officials. This distinction is important, 
where (as in Missouri under the Revised Statutes of 1889) 
the voters in a newly formed district are required within a 
given time to meet and organize; for this provision is manda- 
tory and after the expiration of such time they have no power 
to organize the district, and their proceedings to this end are 
nugatory.” 


6 25 A. & E. Ency. of Law, p. 31. City, 62 Iowa 102, 17 N. W. 191. 
7 Freeland, School Director, et 10 State v. Wilson, 65 Kans. 237, 
al. v. Stillman et al., 49 Kans. 197, 69 Pac. 172. 


30 Pac. 235. 11 State ex rel. School Dist. v. 
8 Winspear v. District Tp. of Grimes, 7 Wash. 270, 34 Pac. 836. 
Holman, 37 Iowa 542. 12 School Dist. of Agency v. 
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Division of School Districts 


Where an old school district entirely is abolished and new 
ones created out of its territory, the new organizations are 
to be deemed the successors of the old one, and are entitled 
to all its property, and in the absence of legislative provision 
each new district will take the property which falls within its 
limits. Thus it will be assumed that the legislature intended 
that when one school district is abolished and another 
embracing the same territory is established in its place, the 
newly established district shall succeed to the school funds 
left unexpended by the old district and to any taxes assessed 
but not collected. The abolished district cannot return its 
funds pro rata to the taxpayers in the district. 


An illustration of the foregoing principles is afforded by 
a decision of the Supreme Court of Kansas. By the extension 
of the boundaries of Kansas City a part of the territory of 
School District Number 7, upon which a school building was 
located, was brought within the limits of said city. The board 
of education of Kansas City attempted to take possession of 
and exercise control over this schoolhouse. But the right to 
do this was denied by the court. ‘‘We cannot say,’’ it declared, 
“‘that the board of education or the city became the owner ot 
the schoolhouse by reason of its being taken into the city by 
an extension of its limits. There ought to have been some 
adjustment of property rights between the parties, but as the 
case stands we could not reverse the judgment of the court 
below, except upon the theory that School District Number 7 
had been divested of its ownership of the schoolhouse by 
reason of its absorption by the city by the extension, and this 
we cannot do.’’!4 


School Districts vs. Association 


The subscribers to a fund for the erection of an academy 
become an association of persons united for contributing to 
a common fund for a common purpose as soon as the stipulated 
amount of money has been subscribed; which act of association 


13 25 A. & E. Ency. of Law, p. 807. 
39; Goulding v. Peabody, 170 Mass. 14 Board of Education yv. School 
483, 49 N. E. 752; Town of Barre Dist., 45 Kans. 560, 26 Pac. 13. 
v. School Dist., 67 Vt. 108, 30 Atl. 
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involves an agreement to organize for the purpose contem- 
plated. Each subscription is a contract by each associate with 
his fellows in consideration of similar contracts by them to con- 
tribute to the common fund the amount subscribed. The first 
duty of such an association is that of organization, which when 
completed, raises the duty on the part of each subscriber to pay 
the sum subscribed. The most perfect form of organization 
is a legal incorporation, which when regularly accomplished 
must be regarded as the true and only organization to which 
the subscriptions are to be paid, and such corporation is the 
proper legal party to demand and enforce their payment. In 
such eases action should be brought in the name of the cor- 
poration. Nevertheless the organization, whether incorporated 
or not, must be distinguished from the school district for whose 
assistance it is formed. The organization merely aids the 
school; it has no authoritative voice in its government; but 
the district is the school itself in a legal sense. 


Autonomy of School Districts 


Under the common school systems adopted in many of the 
states, schools in towns and cities are independent of the towns 
and cities in which they are situated, and hence a school dis- 
trict may be entirely distinct from a municipality, although 
their limits and boundaries are the same.!® Indeed, a board of 
education is generally a distinct corporation for school pur- 
poses.1” The extension of the limits of a city will not have 
the effect of bringing under the control of a school district 
coextensive with the city the territory so attached.18 Some- 
times, however, the school district is by the express terms of 
the statute a part of the municipal government. Thus the 
legislature amended the charter of the City of Stevens Point, 
Wisconsin, providing that the board then having control of 
the schools should ‘‘cease to act,’’ establishing a new board of 
education as a part of the city government, and requiring the 
old board to surrender to it all effects belonging to the old 
district. The effect of the act was held to terminate the cor- 


15 Hdinboro’ Academy v. Robin- 18 State v. Independent School 
son, 87 Pa. St. Rep. 210. Dist., 46 Iowa 425; Lowe, State ex 

16 State ex rel. Warren v. Ogan inf. v. Henderson, 145 Mo. 329, 46 
et al., 159 Ind. 119, 63 N. E. 227. S. W. 1076. 


17 35 Cyc. 818. 
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porate existence of the school district and render the city, its 
legal successor, liable for its debts.!2 It is very important to 
ascertain whether a school is merely a department of a city or 
a distinct corporation; for if it is merely a part of a munici- 
pality, then the latter has full control over it, may be sued 
for its wrongs, and according to some authorities sustains a 
wider tort responsibility than a distinct school corporation.” 
Unless the negligence of the city in the management of its 
school property amounts to a nuisance, however, its tort 
responsibility is no greater than that of an independent school 
corporation! 


Incidental Uses of City School Buildings 

The corporation in which the law vests the ownership and 
control of public school buildings must act within its legal 
authority in using or permitting others to use them. So far 
as this corporation goes beyond its legal powers in using or 
permitting others to use such buildings, such uses are illegal 
and may be enjoined by any resident and taxpayer of the 
district.22 Consequently it is important to determine whether 
city school buildings are owned and controlled by the 
municipality or by an independent school corporation; for 
municipalities are often given either by statute or judicial 
construction far greater latitude in the use of public buildings 
than independent school corporations. Indeed, as a general 
rule, a municipal corporation, having erected a building in 
good faith for municipal purposes has the right when such 
building is no longer used by the municipality, or when parts 
of it are not needed for public use, or when at intervals the 
whole building is not so used, and when it does not interfere 
with its public use, to permit it to be used either gratuitously 
or for a compeusation for private purposes. 

The above rule is applicable to school buildings owned by 
municipalities. It is not applicable, however, to the use of 


19 Stroud vy. City of Stevens 21 Notes, 25 L. R. A. N.S. 88; 49 


Point, 37 Wis. 367. 

20 Briegel v. City of Philadel- 
phia, 185 Pa. St. Rep. 451, 20 Am. 
St. Rep. 885; McCarton v. City of 
New York, 149 App. Div. 516, 133 
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Town of New Milford, 72 Conn. 
561, 77 Am. St. Rep. 345, 45 Atl. 
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school buildings owned by independent school districts. In 
such cases many of the courts have squarely refused the use 
of school buildings except for strictly school purposes. This 
refusal to some extent may possibly be accounted for by the 
restricted authority generally granted school districts, 
although, it must be admitted, there is nothing in the cases 
to show that they would have held otherwise had the property 
been under the control of city authorities.24 A board of educa- 
tion of a school district is a corporation created by statute, 
with functions of a public nature expressly given, and no 
other; and it can exercise no power not expressly conferred 
or fairly arising from necessary implication, and in no other 
mode than that prescribed or authorized by the statute. It 
is clearly erroneous to determine the uses to which independent 
school corporations may put school property by reference to 
the uses to which municipalities may put their school build- 
ings, although the Court of Civil Appeals of Texas has made 
this unwarranted extension of the rule.?¢ 


Illustrations of School Independence 


The following cases show conclusively that a school cor- 
poration in a city may own property, manage it, and sue and 
be sued untrammeled by any municipal control, unless the 
legislature has conferred such control upon the city. If it has, 
the extent of the city’s control is merely a matter of inter- 
pretation; and the city has the burden of proof to establish 
the exception to the rule that a distinct school corporation 
may manage its own affairs. 

The board of education of Detroit, Michigan, though exist- 
ing for purposes strictly public, is nevertheless a distinct 
corporation from the city, having its distinct property and 
funds, and entitled to demand for them the same protection 
which may be demanded by other corporations or individuals.?7 
Likewise the board of education of Albuquerque, New Mexico, 
is a distinct corporation for school purposes and is not a mere 
function or part of the municipal government; and it is vested 


24 Note, 31 L. R. A. N.S. 588. 26 Royse Ind. School Dist. v. 
25 Shinn v. Board of Education, Rheinhardt et al. (Tex. Civ. App.), 
89 W. Va. 497, 20 N. HE. 604; 159 S. W. 1010. 
Honaker v. Board of Education, 42 27 Board of Education vy. De- 
W. Va. 170, 57 Am. St. Rep. 847, 32 troit, 30 Mich. 506. 
L. R. A, 4138. 
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with power to sue the city, of which it was contended it was 
a part. Here a water company had agreed to furnish the city 
with 12,000,000 gallons of water every six months for ‘‘city 
purposes’’ to be used as the city council directed. It was held 
not a ‘‘city purpose’’ to furnish water to the board of educa- 
tion for the use of the public schools, and upon the refusal 
of said board to pay for the water used by the schools an 
injunction would not lie to prevent the water company froin 
shutting off the water from the schools.?® In a similar case a 
water company agreed in return for a franchise to furnish 
water free for all the public buildings and offices of Kansas 
City. But as ‘‘the city neither builds, owns, nor controls the 
schoolhouses’’ the court decided that they were not entitled 
to free water.22 The complete independence of city schools is 
nowhere better illustrated than in Indiana, where it is held the 
board of school trustees of a city school is not a ‘‘corporation’’ 
within a statute authorizing the common council of every 
city to investigate the affairs of any ‘‘corporation’’ in which 
the city may be interested.*? 


Illustrations of City Control 


By the Act of 1854 it became the duty of the school 
ecomptrollers of Philadelphia to furnish an annual estimate to 
the city council of the ‘‘amount that in their judgment will 
be necessary for the support of the public schools.’’ A later 
act provided that no debt or contract should be binding upon 
the city unless authorized by law or ordinance and an appro- 
priation sufficient to pay the same were previously made by 
the council. Under this state of the law it was held that an 
officer appointed by the board of public education could not 
recover the value of his services from the city, unless an appro- 
priation had been made therefor by the council.*t 


Hurd’s Statute, 1897, Illinois, provides that in cities over 
100,000 the board of education shall consist of twenty-one 
members appointed by the mayor with the consent of the com- 
mon council, and that said board with the consent of said 


28 Water-Supply Co. v. Albu- 30 Agar v. Pagin, 39 Ind. App. 
querque, 9 N. M. 441, 54 Pac. 969. 567, 79 N. EH. 379. 

29 National Water Works Co. of 31 Perrot v. Philadelphia, 83 Pa. 
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council may buy school sites and erect schoolhouses. Yet, as 
the city was not authorized to construct schoolhouses, but the 
board of education only, Chicago was held not liable for neg- 
ligently failing to provide proper scaffolding for a workman, 
which resulted in his death. The court said that the school 
district was an involuntary corporation not liable for its acts. 
On the other hand, the city was a voluntary corporation with 
greater responsibilities; but as the duty to help the school 
board was involuntary, in this respect it occupied the position 
of an involuntary corporation in regard to its tort responsi- 
bility to third parties, although it had power to limit and 
modify the action of the school board as set out in the statute.” 

The power of cities over city schools has been conferred 
in many different ways. Thus the mayor has been authorized 
to call an election upon the application of fifty electors to 
decide whether the city shall assume control of its schools 
and whether said control should be vested in the council or a 
board of trustees.** It also has been made the duty of city 
trustees to levy taxes sufficient to maintain a high school.%4 
Under this plan the school board furnishes an estimate of the 
cost of maintenance, and no vote of the people is necessary 
to authorize the levy, which being a ministerial duty may be 
enforced by mandamus.®° Since an injunction will not lie in 
anticipation of the action of a judicial body,*® it follows that 
the illegal levy of a school tax cannot be enjoined, although 
the collection of the same may be. 


Police Power Over Public Schools 


Another instance of possible municipal control of city 
schools is afforded by the exercise of police power. All schools 
are subject to the police power of the state. Generally this 
power is exercised against private property and business. As 
yet few cases have been decided touching the applicability of 
police regulations to public schools; yet the following legal 
principles must govern this situation. Being involuntary cor- 
porations created by the state legislature, the schools may be 


32 Kinnare v. City of .Chicago, 35 Board of Education v. Council 
W721i) 382; 49 No BS 5386. of City of San Diego, 128 Cal. 369, 
33 Conklin v. City of El Paso 60 Pac. 976. 
(Tex. Civ. App.), 44 S. W. 879. 36 Barto v. Board of Super- 
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directly regulated by it to any extent. But what authority 
has a city council, a board of health, or other instrumentality 
of government to impress police regulations upon public 
schools?) Whatever power has been by statute or constitution 
delegated to such body is the answer; and this in each case 
is a matter of interpretation of the law setting out its powers. 
Without statutory authority a municipal corporation cannot 
create offenses by ordinance and enforce penalties for violating 
the ordinance, as no such power will ever arise by implication.®” 


Charter authority to appoint a board of health does not 
empower a city to make vaccination a condition precedent to 
attendance of the public schools, where the constitution pro- 
vides for a system of free schools;?8 although in cases of 
emergency in order to check a present epidemic such a munici- 
pal board of health may exercise such authority.°? The legis- 
lature, however, may authorize a city to exclude unvaccinated 
children from school even in the absence of an epidemic.” 

Is it the duty of school trustees, in the management of 
school property, to comply with the various fire, building, 
health, and other police regulations of a municipality? Cer- 
tainly, if the city expressly has been given this authority over 
them. But if no such express authority has been conferred 
upon it, this is a close question, upon which the few decisions 
that have been rendered are in apparent conflict. 


In 1906 the Supreme Court of Kentucky held that the 
general police power conferred upon a municipality does not 
include power to compel the placing of fire escapes on an 
eleemosynary institution for the blind, which belonged to the 
state. ‘‘The principle is,’’ said the court, ‘‘that the state, 
when creating municipal governments, does not cede to them 
any control of the state’s property situated within them, nor 
over any property which the state has authorized another body 
or power to control. The municipal government is but an 
agent of the state, not an independent body. It governs in 
the limited manner and territory that is expressly or by neces- 
sary implication, granted to it by the state. It is competent 


37 City of Owensboro v. Sparks, 39 State v. Zimmerman, 86 Minn. 
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for the state to retain to itself some part of the government, 
even within the municipality, which it will exercise directly, 
or through the medium of other selected and more suited 
instrumentalities. How can the city ever have a superior 
authority to the state over the latter’s own property, or in its 
control and management? From the nature of things it can- 
not have such authority.’ ’41 


Without referring to this Kentucky decision, however, the 
Supreme Court of California in 1913 under similar circum- 
stances reached an opposite conclusion, holding that the 
Pasadena City School District must comply with the Building 
Code of the City. The board of education contended that, as 
the school was an independent governmental agency of the 
state created under a general law which invested its trustees 
with the control and management of all school property, it 
was not subject to be controlled by the police regulations of a 
municipality. But the court rejected this argument, saying: 
‘‘It was not intended by the legislature, in empowering the 
trustees of school districts to control school property and erect 
schoolhouses, that the matter of regulations respecting school 
buildings should be left to the trustees. Different police regu- 
lations may be required in different municipalities, depending 
on the density of the population. In promoting the municipal 
welfare and safety the school district ought to be subject to 
them. The only way it can be relieved from this would be by 
a general law on the subject and as none exists the municipal 
regulations control, and a school district desiring to erect a 
school building within the municipal territory, though it is like- 
wise school district territory, must submit to its building eode 
and ordinances and comply with their requirements.’’! 


This holding finds support in an early Pennsylvania case,** 
wherein the court enjoined the erection of a school building 
until the district complied with a municipal requirement of 
a building permit, a permit having been refused because the 
plans adopted by the school authorities did not comply with 
the ordinance regulating exits and stairways. 


41 Kentucky Institute for the Pasadena, 166 Cal. 7, 134 Pac. 985, 
Blind v. City of Louisville, 128 Ky. 47 L. R. A. N.S. 892. 
767, 97 S. W. 402, 8 L. R. A. N.S. 43 Bowers v. Wright, 4 Wkly. 
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The editors of the Lawyers’ Reports Annotated appear to 
think this view is correct.44 The editors of American Anno- 
tated Cases concur in this conclusion, saying: ‘‘Unquestion- 
ably an independent school district has a distinct corporate 
existence of its own and is not merged in the municipality 
within whose limits it is located. On the other hand, the fact 
that the powers of a school district are limited strictly to the 
purposes of its creation would seem to exclude the possibility 
of regarding it as an independent sovereignty within the rule 
laid down in such eases as Kentucky Institute, ete. v. Louis: 
ville, wherein it was held that a state institution within the 
limits of a municipality was not subject to a municipal ordi- 
nance requiring fire escapes. The point of difficulty is in a 
situation such as that presented by the reported case, where 
the subject sought to be regulated by the municipality is also 
within the regulatory jurisdiction of the school authorities.’’4 


In the opinion of the writer, however, this view is erroneous. 
True, the powers of a school corporation are limited strictly 
to the purpose of its creation, but to plan and erect school 
buildings falls within such purpose. In the Minnesota case 
cited by the editors of the American Annotated Cases to prove 
the power of municipal health authorities to require vaccination 
as a condition of school attendance, it appears that during 
an epidemic of smallpox the school board adopted their regu- 
lation on the subject, so that an issue between them was not 
raised.47 As the Kentucky court declared: ‘‘An act granting 
a charter for a municipal government will not be deemed a 
cession of the legislature’s prerogative to govern for itself 
the institutions of the state which may be located within such 
municipality unless it may be clearly gathered from the latter 
act that such was the legislative intent.’’48 The California 
court, indeed, suggests a reason why it may be desirable at 
times for the city to be given this control; but unless such 
control is clearly given to the city, the writer cannot see how 
it can ever have a superior authority to the state over the 
latter’s own property. To say the city has this power over 


44 Note, 47 L. R. A. N. S. 892. 47 State v. Zimmerman, 86 Minn. 
45 Kentucky Institute for the 3538, 90 N. W. 783, 58 L. R. A. 78. 
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the property of private corporations within its limits is beside 
the question. School property is not private property; it is 
not city property; it is the property of the state. Who has 
the legal right to regulate it? Between the city, claiming 
entirely by implication, and the trustees, claiming by virtue 
of power ‘‘to plan and erect school buildings,’”’ it is submitted 
the latter should have the legal right of regulation. If the 
legislature desires to extend the control of municipalities over 
city schools, it is an easy matter expressly to provide therefor. 


But it is possible for school authorities to maintain school 
property so negligently as to inflict substantial injury upon 
the life, health, or property of adjoining proprietors; and in 
such case it may happen that neither the city nor the board 
of health has been given jurisdiction to interfere. Is the 
injured party on this account wholly without legal remedy? 
Not so; both state and Federal Constitutions guarantee the 
right of private property, which cannot be taken away except 
by due process of law. Therefore, while a tort action for 
damages generally will not lie, because it will divert school 
money from its public purpose, a bill in equity for an injunc- 
tion will be sustained, in order to prevent irreparable injury 
to the rights of individuals. 


City Charters and City Schools 


By general law cities may be given certain supervising 
powers over city schools, yet by virtue of the charter of a 
certain city (where the constitution permits special laws on 
this subject) the board of education therein may be free from 
such municipal control. Thus the board of education of Fond 
du Lac, Wisconsin, under the city charter was held to have 
authority to select school books without regard to the common 
council of the city, although by statute city boards generally 
did not possess this power. In the same way the authority of 
the state superintendent over the schools of a certain city may 
be reduced. The general law, for example, may provide that 
adopted textbooks shall not be changed for the term of three 
years without the consent of the state superintendent. Yet a 
city board of education by virtue of the city charter may be 
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free from this supervision. The decision in each case is a 
matter of construction, as the latest expression of legislative 
intent constitutes the law.t 


Constitutional Status of Public Schools 


In considering the relation between city schools and city 
councils, regard must always be had for the state constitution. 
The organic law of the state may establish a uniform system 
of free public schools alike beyond the power of the munici- 
pality or the legislature to control. No better illustration of 
this fact can be found than the school system of Florida. It 
has been held that Article XII of the Constitution of Florida, 
providing that each county shall be required to assess and 
collect annually for the support of public free schools therein 
a tax of not less than three mills nor more than five mills on 
the dollar on all taxable property in the same, constitutes a 
limitation upon the power of the legislature to authorize a 
levy for such purpose in excess of five mills; and this amount 
cannot be exceeded in any form or guise of taxation for the 
support of the public schools of a county The constitution 
devised a complete scheme for the support of public free 
schools. Consequently any statute purporting to authorize a 
county to issue bonds payable from the general funds of the 
county for school purposes is unconstitutional.” 


Likewise it has been decided that the legislature has no 
power to authorize a municipality as such to issue bonds and 
to levy a municipal tax to pay them, the proceeds to be used 
for the purpose of erecting schoolhouses and maintaining a 
system of public free schools in the municipality; although 
the city as a tax district, may legally levy a special tax not 
exceeding the constitutional limit. Since an institution for 
higher education does not fall within the uniform ‘‘system 
of public free schools’’ established by the constitution, a city 
as such may tax itself for the support of a college, if the power 
so to do has been delegated to it by the state.® 

The inflexibility of a school system established by a con- 
stitution is further illustrated by the decision that the consti- 
tution, in providing for the apportionment of the state school 


1 Madden v. Kinney, 116 Wis. al., 40 Fla. 392, 24 So. 539. 
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fund, contemplates only a distribution upon the basis of coun- 
ties as units, and not upon the basis of particular schools as 
such units. It was also intimated in this case that the legisla- 
ture has no authority at all to distribute the general revenue 
fund for the support of public schools; and this proposition 
undoubtedly is correct, inasmuch as the constitution designates 
the various sources of school money without mentioning the 
general revenue fund, and thus impliedly excludes it. 


City Appropriations for City Schools 

In certain cases it is illegal for a city to appropriate city 
money for the support of its public schools. In Florida, as 
we have seen, neither the city as such nor the legislature may 
make such appropriations, because the constitution forbids it.® 
The matter, however, generally resolves itself into the question 
whether the given tax or appropriation for the benefit of the 
city schools is technically for a municipal purpose. If it is 
not for a municipal purpose, then a city cannot legally levy 
a city tax or appropriate city funds therefor, although the city 
may be empowered to levy a school tax, acting merely as the 
agent of the state in so doing. 

This distinction between city taxes or money and school 
taxes or money collected by the city is very important and is 
well illustrated in an early Kentucky case. Here it appears 
that the legislature in extending the limits of the City of 
Henderson exempted certain farm land from ‘‘assessment and 
taxation by the city council.’’ Said property, however, was 
held to be subject to taxation by the city for school purposes, 
the court saying: ‘‘This can hardly be deemed a city or 
municipal tax. The tax is levied and collected by the municipal 
authorities because they are ex-officio common school officers 
for this particular district. The tax itself is a special common 
school tax and not a municipal assessment in any sense.’’6 

It is well settled that a statute empowering a city to estab- 
lish public schools within its borders is not unconstitutional ;7 
for this properly may be included within municipal powers.® 


4 Board of Public Instruction v. 8 Bush (Ky.) 607. 


Croom et al., 57 Fila. 347, 48 So. 7 Malone vy. Williams, 118 Tenn. 

641. 390, 103 S. W. 798, 121 Am. St. Rep. 
5 Brown v. City of Lakeland, 61 1002. 

Fla, 508, 54 So. 716. 8 1 Abbott’s Municipal Corpora- 


6 City of Henderson v. Lambert, tions, p. 702; 19 R. C. L. p. 765. 
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But private schools may not be assisted.2 Under statutory 
authority a city, of course, can levy a strictly city tax for 
the benefit of its public schools to any extent permitted by 
the law. But the question remains whether the city can levy 
such a tax, when its charter is altogether silent upon the 
subject of public schools. That it may, is supported by the 
dictum of a Georgia case... ‘‘The question,’’ says the court, 
“is whether the City of Cartersville can erect a schoolhouse 
on a lot belonging to the city out of the funds of the city in 
the treasury. Unless there is something in the charter of the 
city which forbids the building of schoolhouses, then we think 
without express authority the city might build a schoolhouse, 
and that this is within the scope of the general power of a 
municipal corporation.’’ The opinion here expressed is 
broader than the facts of the case required and may well be 
questioned; although the judgment rendered is undoubtedly 
correct, because a statute conferred on the city expresses 
authority ‘‘to aid in the building up of such schools as they 
may think proper.’’ It has been held that a school tax is not 
one for a municipal purpose, nor a ‘‘necessary expense,’’ within 
constitutional or statutory provisions authorizing a levy for 
such purposes.! That without constitutional or statutory 
authority a city cannot appropriate city money for the estab- 
lishment and maintenance of city schools is forcibly announced 
by a decision of the Supreme Court of Louisiana; and this, 
it is submitted, is the correct view. In this case suit was 
brought by certain taxpayers of the town of Homer, Louisiana, 
to annul certain ordinances of the city establishing a high 
school and appropriating five mills of the 1895 taxes for its 
support. In declaring these ordinances invalid the court said: 
‘‘Corporations are the creatures of legislative will and can do 
no act not authorized by their charters, unless it is by impli- 
cation necessary to carry out conferred powers. It cannot by 
its own act usurp powers not granted. A high school is not 
essential to municipal government. A system of education is 
not a part of municipal regulation, and the power of the cor- 
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poration to establish a public school cannot be inferred from 
any power necessary for municipal existence.’’!2 


City Supervision of School Expenditures 


If a school be a mere department of a municipality, the 
latter may appropriate as much or as little as it pleases for 
its maintenance, subject to possible limits established by law. 
If a school be a corporation distinct from a municipality, there 
can be no city supervision of its expenditures, except by virtue 
of some constitutional or statutory provision. Such a pro- 
vision may take any shape or form, and must be interpreted 
in the light of all enactments bearing upon the subject, the 
latest expression of legislative intent constituting the law. 


A decision of the Supreme Court of Michigan furnishes an 
example of city supervision of school expenditures. Here it 
appears that by local law the legislature of Michigan, in estab- 
lishing the school system of Detroit, provided that the board 
of education should annually make an estimate of the amount 
of taxes deemed necessary for school purposes for the ensuing 
year, and should lay the same before the common council. It 
was then made the duty of the common council to place upon 
the tax rolls and cause to be levied the amount of such esti- 
mated expenditures, except for the purchase of lots and erec- 
tion of new buildings. The amount of this estimate and tax 
was to be not less than four dollars per child, and if it exceeded 
five dollars the council might approve or disapprove of such 
excess. It was held that the city had no supervisory power 
over the funds of the board of education, except what was 
to be expended for the purchase of lots and the erection of 
schoolhouses. While the estimate did not exceed five dollars 
per child, the council was allowed to reject any item therein 
that was illegal, which in this case was for the purchase of 
free textbooks in the absence of legislative authority. Clearly 
no council can be mandamused to levy taxes for an illegal 
purpose, no matter how small the entire appropriation desired 
may be.!® 


12 Nelson et al. v. Mayor ete. 13 Board of Education v. Coun- 
Town of Homer, 48 La. 258, 19 So. cil of Detroit, 80 Mich. 548, 45 N. 
QT ime See eh9) htC la. spy Go. W. 585. 


CHAPTER X 
ILLEGAL EXPENDITURES OF SCHOOL MONEY 
Introduction 


In order to be legal the expenditure of school money must 
be for a public purpose; more than this, it must be for a school 
purpose; and, furthermore, it must be for such a school pur- 
pose as the disbursing officials are authorized to spend money 
to promote. Each of these three principles is important, and 
failure to comply with any one of them invalidates the expendi- 
ture of public money in the interest of the schools. 


That school money has been spent for certain purposes for 
some time without question is a matter of little consequence, 
once the illegality of an expenditure is brought to an issue. 
Courts do not notice illegal practices of their own motion; 
some one must bring them in proper form to the proper judicial 
forum. Consequently, in each case hereafter considered the 
method has been indicated, whereby the issue of illegality was 
presented. In many cases, however, there is more than one 
way of raising the question; and a taxpayer of a district may 
always sue to restrain the illegal expenditure of school money 
by the board, although the school has actually received and 
used the apparatus or supplies under an illegal contract. 

An effort has been made to collect the different examples 
of the illegal expenditure of school money as decided by the 
courts. In some of them close questions have been decided, 
and future decisions may not always exactly follow them. 
Liberal extracts from the decisions have been given, however, 
in order that the general legal principles guiding the courts 
may be kept in mind for the future solution of similar problems. 


Traveling Expenses of School Officials 


May the clerk and members of the board of education of 
a city, who have attended an annual convention of the National 
Education Association, be paid out of the school fund under 
a statutory provision authorizing the board of education ‘‘to 
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defray the contingent expenses of the board?’’ This question 
was raised by a taxpayer of the city of Syracuse, New York, 
who sued to restrain the payment by the board of education 
of the aforesaid expenses. The Appellate Division of the 
Supreme Court of New York in 1900 held that such payment 
was unauthorized. 


On behalf of the board it was said that the city charter 
authorized the board to expend the school fund ‘‘to defray 
the contingent expenses of the board.’’ What these contingent 
expenses shall be is largely a matter of discretion. Thus if the 
members deem it wise and for the interest of the schools to 
send delegates to this or any other convention, they are at 
liberty to do so and charge the amount paid therefor as a 
contingent expense. 


In reply the referee said: ‘‘The board of education is a 
body having such powers only as are conferred upon it by 
statute, either expressly or by impleation. Its function is 
the supervision and control of the school system of the city. 
It is allowed to make such payments as may be needed for 
the support and maintenance of this system. That is the very 
object and purpose to which each of the expenditures expressly 
authorized is directed. When, therefore, in connection with 
them, a general phrase in regard to contingent expenses is used 
it must be construed with reference to the rest of the pro- 
visions with which it appears. The contingent expenses which 
the board may pay are expenses relating to the school system 
of the city, incurred for its benefit, necessary for its mainte- 
nance. Here the authority of the board stops, and this is the 
test by which such a payment as the one at issue must be 
measured. 


‘‘Yet a rigid rule may not be laid down. The courts will 
not inquire too curiously as to just what payments are for 
the benefit of the schools. The board is given a wide discretion. 
Where there is room for difference of opinion; where it can 
fairly be seen that a given expenditure may tend to promote 
the purposes for which the board is organized, then its judg- 
ment is final. Thus undoubtedly there may be occasions which 
would authorize the payment of traveling expenses. Hach 
case must stand by itself. But one principle is clear. When 
an expenditure is not directed to the support of the school 
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system; when there is no palpable connection between the 
object to be attained thereby and the object for which the 
board exists, then it is unauthorized. The connection must 
be direct; it must be clear; it cannot be merely fanciful, or 
one to be deduced by strained or far-fetched reasoning. 

‘“In the case at bar the idea of the board seems to be that 
the presence of the commissioners and their clerk at Los 
Angeles would tend to make them more useful officers; to 
better fit them for their duties, and that in this way the schools 
would be benefited. I cannot hold that this is enough. The 
broadening of the mental faculties that result from travel and 
attrition of mind is well known. Still the advantages to cities 
are too indirect to justify on this ground journeys of their 
officers at the public expense. Nor may a municipal board 
use the public funds held by it in trust for the education of 
its members or employees. No action short of legislation can 
render such a proceeding valid. 

‘As the journey to Los Angeles, therefore, is not found 
to be directly connected with the duties which the board and 
their clerk were chosen to perform, the plaintiff must succeed 
in this action. In such cases there is always a certain amount 
of hardship involved. Payments have been made in reliance 
upon the supposed authority of board or council, yet it is well 
that the lesson of caution in handling public funds should be 
learned. It is important that all municipal officials should 
realize the danger of expenses not made clearly and directly 
for the public benefit.’”? 


Legitimate Expenses of County Superintendents 


What expenses of a county school superintendent may be 
paid under the authority of a statute authorizing the county 
board of education ‘‘to pay the necessary expenses of the 
county superintendent while in the discharge of official duties 
and such other expenses as are necessary in making an efficient 
system of schools in the county?’’ This question was raised 
in Kentucky by a suit brought by the fiscal court in conjunc- 
tion with some taxpayers against the county superintendent 
and members of the county board of education to recover 
school money paid the superintendent by the board for 


1 Wright v. Rosenbloom, 52N.Y. App. Div. 579, 66 N. Y. S. 165. 
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expenses under the alleged authority of the aforesaid statute. 
It appears that the fiscal court had fixed the salary of the 
superintendent at $600. Later the board by resolution endeav- 
ored to raise the salary to $1,200, the expenses of the office 
to be paid by the superintendent. When the board discovered 
that this raise in salary was illegal, it directed the superin- 
tendent to change the vouchers issued to her ‘‘in payment 
of salary’’ so as to read ‘‘in payment of expenses.’’ The fiscal 
court, however, refused to allow her these vouchers, and insti- 
tuted suit, as above indicated, for the recovery of the money 
received thereon. Rendering judgment in 1916 entirely in 
favor of the fiscal court, the Court of Appeals of Kentucky 
said: 

‘““We conclude that no expenses should be allowed to the 
superintendent personally, which are alleged to have been 
incurred by him in the discharge of his official duties, except 
those actually and necessarily incurred for that purpose; and 
they should be lmited to expenses incurred in the county, 
and only while the superintendent is actually at work in the 
discharge of his official duties. The time expended by him, 
as well as the expense incurred, should be measured by the 
reasonable necessities of the case, and what experience shows 
to be required in the discharge of such duties. 

‘‘Again, in making the expense which it is allowed to 
make, the board should not delegate this power, either directly 
or indirectly, to another, not even a superintendent. If it 
should pay a bill which had been incurred by the superin- 
tendent, and represented to it by him to be for legitimate 
expenses, and which had not been previously authorized and 
allowed by it, this would, in a way, be substituting the dis- 
eretion of the superintendent for that of the board. It is a 
known fact, learned from experience and observation, that 
bodies of men of the character of the board of education would, 
with much less hesitation, allow and pay a bill to another, 
after he had already contracted it and paid for it, than it 
would itself contract it at the beginning. This is because of 
an inclination upon the part of the members to avoid antag- 
onisms, conflicts, and possible breaches, which, rather than 
incur, the payment is made. We are convinced that it was 
not the intention of the lawmakers to permit the board of 
education to incur, or pay, the expenses which they are per- 
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mitted to do in any such way. And, furthermore, if it should 
do so, it could be detected by the records which it is required 
to keep and correct in the manner pointed out by the law. 
It is apparent that in the matter of incurring and allowing 
expenses, the discretion of the members of the board should 
be consulted. This can be done only by the board’s authorizing 
the particular item of expense after its propriety has been 
determined and the amount fixed by the board before the 
expense has been incurred, and it should state the purpose 
for which the expense is to be incurred and the person to 
whom it is to be paid. The expense account which it is required 
to keep on its records should show these matters. It might, 
in this way, allow a reasonable sum to the superintendent for 
his expenses in the discharge of the official duties of his office, 
but these should be measured by the considerations we have 
herein expressed. Expenses allowed by the board in any other 
way than we have stated are improperly allowed, and the one 
to whom they are paid should not be permitted either to take 
eredit for them, or to retain them. In other words, we mean 
to say that expenses allowed by the board and which it may 
direct to be paid out of the school fund must originate with 
it, and the advisability of the allowance, as well as the amount 
thereof, should be the result of its deliberation. Guided by 
these rules, let us examine the matters involved here and see 
if they measure up to the requirements we have announced. 
‘Hirst, as we have seen in an earlier part of this opinion, 
$450 of the sum involved was paid to the appellant as salary. 
That this was wrongfully paid as such there can be but one 
opinion. None of this amount was subsequently turned back 
to the board and afterwards allowed as expenses to appellant. 
On the contrary, it was permitted to remain in her hands, 
which sum she holds now. We also fail to find that any of 
the other items composing the amount of the judgment were 
allowed in the way and manner herein pointed out. For these 
reasons, if for no other, the judgment would have to be affirmed. 
However, we will consider three of the items composing the 
amount, because of the public nature of the questions involved. 
‘‘After it was learned that appellant could not retain any 
of this money as salary, she, with the consent of the board, 
attempted to hold it as expenses, which she claimed to have 
paid. The three largest items of this so-called expense are 
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as follows: livery bill for a horse and buggy 80 days, $170; 
office assistant, $200; $31.65, expenses of appellant in attend- 
ing the session of the Kentucky Educational Association at 
Louisville; and membership fees in such association for each 
of the trustees of the county, these fees being $1 each. We 
have already considered and shown that this last item cannot 
be allowed for two reasons; they being that the interest to 
the schools would be too remote, and the expense incurred 
was not incurred by the superintendent in the county. As to 
the second item of $200 for the office assistant, it is perfectly 
clear that there is no provision of law for it. The only place 
in the statute where the word ‘assistant’ is used in connection 
with the office of the county school superintendent is in sub- 
section 5 of section 4899 of the Kentucky Statutes. The 
language used is: 

‘« «Nhe fiseal court shall furnish the county superintendent 
with a suitable office, free of charge, large enough to accommo- 
date the county teachers’ library and the assistants employed 
in his office.’ 

‘“‘This cannot be construed as providing for an assistant 
county superintendent of schools. It is a well-known fact in 
many counties of the state, large in area and thickly popu- 
lated, the clerical work imposed by law on the county super- 
intendent might be more than he could attend to and discharge 
the other duties of his office. With this in view, it was the 
intention of the legislature to provide a means by which the 
board of education could relieve the superintendent as occasion 
demanded by furnishing to him clerical assistance; but when 
necessary, it is the duty of the board to employ such assistance 
to the superintendent, and to agree beforehand upon his com- 
pensation, and his duty should be clerical only. But it is 
insisted by appellant that she is entitled to retain this $200 
because she earned it by discharging the duties of a supervisor 
of rural schools, provision for which is made by subsection 6 
of section 4399 of the statute. To this contention, we cannot 
agree. A reference to that statute will show that the super- 
visor is under the direction of the superintendent, and that 
a part of the duties of the former is ‘to act as substitute teacher 
under the direction of the superintendent.’ It is therefore an 
independent and separate position from that of county super- 
intendent, and the two cannot be united into one person, for 
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it would be manifestly impossible for the superintendent, as 
such, to direct and control himself as supervisor. Moreover, 
it is provided by the statute (subsection 2, § 4399) that the 
superintendent shall not be employed as teacher, in a public 
or private school, and this would disqualify him from filling 
the position of supervisor, as teaching is one of the duties of 
the latter. 


‘‘In regard to the item of livery bill, it is shown that the 
appellant used her own horse and a buggy borrowed from her 
brother. It would seem that but little need be said to show 
that the superintendent could not use and charge for his own 
conveyance. He is expressly forbidden by section 4440a of the 
statutes from becoming interested in any way in any contract 
for the building or repairing of schoolhouses, and is also for- 
bidden by section 4416 from purchasing any teacher’s claim, 
or to act as agent for the sale of any textbook. There are 
many places in the statute where officers, trusted with the 
performance of public duties, are forbidden in any way from 
being personally interested in any contract which may be 
made in behalf of the public by them as such officer. All this 
is for the purpose of removing from the officer any temptation 
which might prevent him from driving the best bargain in 
behalf of the public, and is but a recognition of that frailty 
in humanity to place self-interest above all things else. Officers 
should not thus be permitted to contract with themselves as 
individuals, although it might be urged, as it is here, that 
the public sustained no financial loss by reason thereof. Still, 
the law cannot set aside a wholesome rule of public policy to 
make an exception of an individual case. It is better that 
the rule should be observed in every instance than have its 
application to thus be rendered uncertain.’’? 


Trustees as School Book Dealers 


Has a board of education power to purchase textbooks and 
sell them to pupils at wholesale prices under statutory 
authority, ‘‘to sell and convey real and personal property as 
the interests of the school require,’’ and to make by-laws 
relative ‘‘to the regulation of schools, the books to be used 
therein, and anything whatever that may advance the interests 


2 Beauchamp vy. Snider, 170 Ky. 220, 185 S. W. 868. 
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of education, the good government and prosperity of the free 
schools in said city, and the welfare of the public concerning 
the same?’’ This question was raised by a suit to restrain 
the board from buying and selling books as aforesaid, the bill 
being filed by the attorney general upon the relation of two 
taxpayers of Detroit, Michigan, who were interested in retain- 
ing the book business for themselves. In 1913 the Supreme 
Court of Michigan affirmed a decree granting the injunction. 


The board claimed that under the broad language of the 
statute it was justified in dealing in textbooks by the following 
circumstances. There were then in Detroit some 5,500 high 
school students, the number increasing at the rate of 500 
annually. The number of dealers in school books had decreased 
from five to two. A large majority of pupils resided at con- 
siderable distances from book stores, and the journey going 
and coming from six of the seven high schools to the book 
stores was five miles. Moreover, the books were not always 
obtainable when wanted, the prices charged were excessive, 
and it was thus possible for the board to buy and sell books 
so as to effect for the students a considerable saving of time 
and money. 


In holding that the above circumstances were immaterial 
the court said: ‘‘Although in general terms powers may be 
broadly given, the character of the corporation itself and the 
purposes for which it was created supply lmitations in view 
of which the language employed must be read. Powers could 
not be conferred in broader terms than are found in the sec- 
tion of the act referred to. And yet it is apparent that the 
power to make by-laws and ordinances is variously limited. 
When read with the specific enumeration of powers conferred 
in the act, the very universality of the grant is itself a limita- 
tion of the grant. 


‘Tt may be admitted that this general grant of power takes 
on a meaning today and has an effect, which could not have 
been contemplated by the legislature which enacted the law. 
Manual training schools and domestic science schools are exam- 
ples of comparatively newly approved departures in methods 
of public school training. Lumber and flour, glue and condi- 
ments, are materials which must now be purchased by the 
school board along with chalk and globes and maps. Having 
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power to prescribe the courses of study, the board has authority 
undoubtedly to provide the means necessary for pursuing the 
courses. 

‘““We are impressed, however, that the grant we are con- 
sidering was not intended to empower the board of education 
of the city of Detroit to do everything whatever that may 
advance the interests of education in the city of Detroit, but 
only such things as it may do without changing its character 
as a board of education; without, for example, assuming the 
character of a commercial or trading corporation. Otherwise 
the activities of the board may occupy the almost limitless 
field of ascertaining and correcting influences and conditions 
which retard the interests of education. The reasons which 
are urged in support of the exercise of greater powers than 
are herein indicated should be urged upon the legislature.’”? 


Statutory Authority to Sell Books 


Have school directors power to contract with booksellers 
to sell books to scholars at cost and to pay them for their 
trouble out of school money under a statute authorizing direc- 
tors to buy and sell books to students at cost and to select 
persons to keep the same for sale? This question was raised 
by a taxpayer of the district, who sued to restrain the board 
from paying the booksellers according to its contract. The 
Supreme Court of Iowa in 1905 held that the directors had no 
authority to make such a contract and could make no payments 
thereunder. 

Assuming to exercise statutory authority, the directors had 
made contracts with two booksellers in Iowa City by which 
they agreed to pay to one of them $200 per year and to another 
$225 per year for selling the textbooks specified by the board 
at the cost price. The books were to be procured from the 
publishers under arrangements made by the board as to the 
prices at which they should be furnished. 

‘““The statutory plan,’’ said the court, ‘‘is for the school 
board, if it sees fit to do so, to contract for and buy books, 
to keep the same for sale to scholars at cost, and to select one 
or more persons to have charge of the sale of such books. 


3 Kuhn ex rel. Sheehan v. Board W. 574, 45 L. R. A. N.S. 972. 
of Education, 175 Mich. 488, 141 N. 
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Without doubt, as incident to the employment of such agents, 
the board has implied power to pay them a compensation for 
their services. But unless there is occasion to employ such 
agents—that is, unless the board has bought books and is 
keeping them for sale to scholars at cost—there is no occasion, 
and therefore no authority, for employing such agents. 


‘Now the method pursued by the defendant board was a 
wholly different one from that authorized by the statute. It 
did not advertise for bids or receive competitive bids. It did 
not purchase any books. It did not provide for the keeping 
of any books purchased for sale to scholars; but, on the con- 
trary, it arranged with the publishers of certain books that 
the books should be supplied to scholars at specified prices, 
and contracted with booksellers that they should, in considera- 
tion of annual payments to be paid to them by the board by 
way of compensation, sell these books, without additional cost, 
to such scholars as should desire to purchase them. 

‘‘The testimony of the booksellers shows that they ordered 
books from the publishers at their own discretion, in accord- 
ance with notice from the superintendent as to the number 
of books of each kind which would probably be needed, and 
that they paid for them out of their own funds, and that the 
proceeds of the sale of the books thus ordered were treated 
as any other funds derived by them from the sale of books 
in their business. It is not pretended that the board made 
any contract by which the books were to be furnished by the 
publishers to the board and paid for by it out of the contingent 
fund. Perhaps the plan adopted by the board was a more 
satisfactory plan than that contemplated by the statute. The 
fact, nevertheless, remains that the school board did not in 
any respect attempt to exercise the authority given it by 
statute to purchase books for sale to scholars at cost; and 
therefore it had no authority to contract with persons for the 
sale of such books, for it had no such books for sale.’’# 

As typical of the standpoint of the courts in viewing the 
action of the school boards, this case is highly instructive. 
The lesson is timely, because schoolmen constantly are securing 
by legislation new powers for school officials, who should take 
care to exercise them in accordance with the reasoning of the 


4 Ries v. Hemmer, 127 Iowa 408, 103 N. W. 346. 
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law. Caution is necessary. A school board is a corporation 
of limited powers, either expressly or impliedly conferred, and 
‘any fair doubt as to the existence of a power is to be resolved 
against its existence.’’ If the board depends for its authority 
upon a specific statute, ‘‘it must exercise such power in accord- 
ance with the provisions of the statute.’’ Here, for example, 
if the school board of Iowa City had bought the textbooks, 
after advertising for bids in accordance with the statute, it 
then undoubtedly might have employed regular booksellers, 
living within the county and giving bond as required by the 
statute, to act as its agents ‘‘to keep the same for sale.’’ 


Free Books for Poor Children 


Has the school board in the absence of express legislative 
authority the right to furnish free textbooks to the children 
of indigent parents? This question was touched upon in a 
case where taxpayers of Chicago, Illinois, sought to restrain 
the board of education of that city from distributing textbooks 
for the free use of all the pupils of the first four grades with- 
out reference to whether the parents of said children were 
financially able at their own cost to supply their children with 
necessary books. The circuit court enjoined the board from 
distributing said books, except such as might be supplied to 
children of indigent parents, and in 1903 the Illinois Appellate 
Court affirmed this decree. 


Plainly declaring that without express authority the board 
could not furnish free textbooks to the children of parents 
financially able to buy them, the court uttered the following 
dictum, from which it may be inferred that school boards 
without express authority may furnish them to children of 
indigent parents: ‘‘The case of supplying textbooks to chil- 
dren of parents too poor to buy them differs, if not in principle, 
certainly in reason and degree radically from the case of fur- 
nishing textbooks free to the children of wealthy parents.”’ 
Referring to the constitutional provision that ‘‘the General 
Assembly shall provide a thorough and efficient system of free 
schools, whereby all the children of this state may receive a 
good common school edueation,’’ the court observed: ‘‘It may 
be said that the behests of the constitution cannot be complied 
with if the children of the very poor are not supplied with 
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free textbooks. The same thing could not be said if the chil- 
dren of the wealthy were not supplied with free school books.’’5 


That this distinction has been deemed important is evi- 
denced by the fact that in this case the parties securing the 
injunction against the board of education did not seek to have 
it cover the case of free books to the children of poor parents, 
and consequently the board was allowed to supply them free 
to such pupils, as it had been doing for some years before 
this suit. Nevertheless, it is doubtful whether this distinction 
would be maintained by many of the courts.® It is far-fetched. 
If school boards have inherent power to furnish free books to 
poor students in order to carry out ‘‘the behests of the con- 
stitution,’’ why have they been denied the inherent power to 
buy and sell books at cost or to furnish free transportation? 
The constitutional provision referred to is not self-executing. 
The state has a school system, not by virtue of the constitution, 
but by virtue of the statutes passed agreeable thereto. Thus 
trustees, who derive their office solely from the statutes, must 
look to them and not to the constitution for the scope and 
content for their authority. Considering the inherent power 
of school boards to furnish free textbooks, other courts have 
used general language not indicating the above distinction. 
‘“Tt has never been claimed, so far as we are aware,’’ said the 
Michigan court, ‘‘that school boards have the power to furnish 
free textbooks, except by virtue of special legislation.’’? 


Meaning of Educational Appliances 


May the trustees of school townships purchase books for 
the use of students individually under statutory authority to 
provide ‘‘suitable houses, furniture, apparatus, and other 
articles and educational appliances necessary for the thorough 
organization and efficient management of the schools?’’ This 
question was raised by an action against the trustees by the 
sellers to recover the price of books sold. In 1889 the Supreme 
Court of Indiana held the school township not liable for books, 


5 Harris et al. v. Kill, 108 Ill. City of Shelbyville, 155 Ind. 216, 


App. 305. 

6 Board of Commissioners of 
Miami Co. v. Falk, 29 Ind. A. Rep. 
683, 65 N. E. 10; Shelby Co. Coun- 
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7 Board of Education of Detroit 
v. Common Council of Detroit, 80 
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17 A. L. R. 299. 
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because the trustees had no authority under the above statute 
to buy them, although they were received and used under their 
direction. 

The books purchased were seventy-five copies of Monteith’s 
Popular Science Readers, designed to give the pupils a change 
in reading exercises. Said the court: ‘‘If the trustee has 
the authority to purchase this class of books he may purchase 
any other readers, spelling books, or any other class of text- 
books. This may be the proper system for our state to adopt, 
but the trustees cannot pursue such a course and bind the 
township without some further legislation on the subject.’’ 


Admitting that the authority of the trustees had been 
upheld when they had purchased Webster’s Dictionaries® or 
Monteith’s Maps,® the court continued: ‘‘Blackboards, charts, 
maps, tellurians, and dictionaries are a class of articles, appa- 
ratus, and books which are not required for each individual 
scholar, but one of each would be sufficient, in most instances, 
for the whole school, and could be used by the teacher in giving 
instruction to the pupils. No person being required to furnish 
such common property for the benefit of the whole school, 
they can be supplied only by the trustees. The authority cer- 
tainly cannot be extended to the right of purchasing general 
textbooks for the use of each of the individual pupils.’’! 

Illustrating the principle under consideration, it has been 
held that a school trustee, under this same Indiana statute, 
cannot buy reading circle books and render the township liable 
for them. ‘‘A school trustee,’’ said the court, ‘‘has no official 
connection with the ‘Young People’s Reading Circle’ and is 
not charged with any duty in relation thereto. A reading 
circle library is not necessary for the thorough organization 
and efficient management of the common schools.’’!4 For the 
same reason a trustee cannot buy library cases for the books 
of the reading circle, and a warrant issued therefor is void.!? 

Approving this Indiana doctrine, the West Virginia 
Supreme Court of Appeals, in considering what may come 


8 Jackson School Township v. 11 First National Bank v. 
Hadley et al., 59 Ind. 534. Adams School Tp., 17 Ind. App. 
9 Jackson Township v. Barnes 375, 46 N. E. 8382. 
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under the head of school appliances, said: ‘‘It must not be a 
school book in disguise. This is vitally important, for the 
opening for the sale of school books in the United States is so 
large, and the pressure brought to bear to make sales so great, 
that it seems to be almost irresistible, and quasi-school books 
are gradually creeping in under the name of appliances. They 
must not only be genuine appliances, but they must be shown 
to be suitable and reasonably necessary for the use of the 
schools, for the board has no authority to buy any appliance 
which is not suitable and necessary; for example, an appliance 
or apparatus suitable to some branch of learning not required 
to be taught.’78 


Expenditures in Aid of Common Schools 


Can the legislature constitutionally direct the superintend- 
ent of public instruction to purchase a volume of historical 
sketches of the state for each school district not, through its 
trustees, rejecting it, payment for the same to be made from 
money permitted by the constitution to be used ‘‘in aid of 
common schools, but for no other purpose?’’ This question 
was raised by a county school commissioner, who sued for a 
mandamus to compel the state superintendent to countersign 
his draft for the sums withheld for the purchase of said book 
for the schools of his county. It was decided in 1874 by the 
Kentucky Court of Appeals that such a use of school money, 
required to be applied in aid of the common schools only, was 
unconstitutional. 

Had the statute been upheld it would have resulted in with- 
drawing about $20,000 from the common school fund for the 
purchase of Collin’s Historical Sketches of Kentucky at $4 
per volume. It was insisted that the legislature might appro- 
priate this money for such objects as it deemed proper, pro- 
vided only that they were not clearly of such a character as 
would not be in any sense or degree in aid of common schools, 
and that the courts could not interfere to defeat the legislative 
will unless the purchase of the book was in no way “‘in aid of 
common schools.”’ 

Saying that the words ‘‘in aid of common schools’’ had 


13 Honaker v. Board of Educa- UL. R. A. 418; accord, note, 7 A. L. 
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no exact signification in themselves, the court concluded by 
looking into the history of the common school system of Ken- 
tucky that all aid other than to defray the expenses of such 
schools was strictly withheld by the constitution. ‘‘If the 
General Assembly,’’ the court declared, ‘‘may appropriate the 
revenue of the school fund for any purpose which cannot be 
clearly shown not to be in aid of common schools in any sense 
or degree, the whole sum may be dissipated and lost to the 
children of the state whenever the legislature so wills it, and 
the constitutional provision prove a mere brutum fulmen.’’!* 


Vehicles as Necessary School Supplies 


Can a county board of education purchase wagons and 
employ drivers to transport pupils to and from a consolidated 
school with money raised by the vote of the district under a 
statute authorizing the tax to be expended ‘‘in the building, 
improvement, and equipment of schoolhouses; for the purchase 
and condemnation of necessary real estate; for the payment 
of teachers, purchasing necessary supplies, and the extension 
of the school term?’’ This question was raised by a bill 
brought by taxpayers to enjoin the use of this collected tax 
for the aforesaid purpose of transportation. In 1912 the Ken- 
tucky Court of Appeals enjoined such use of this money as 
unauthorized by law. 

The rationale of the decision is as follows: ‘‘The power 
of the county board in expending this money is carefully 
limited by statute, and under the statute the county board is 
not authorized to spend it for anything else, for the inclusion 
of certain things is necessarily the exclusion of all others; 
and if the board may go beyond the statute there is nothing 
to guide it and no limit to its authority.”’ 

It was contended that wagons to carry children to and from 
school can be included in the terms ‘‘necessary supplies’’; 
but the court rejected this construction: ‘‘Necessary supplies 
mean necessary supplies for school purposes. It has never 
been provided by statute in this state that any fund raised 
by taxation may be used in transporting children to and from 
school; and if so radical a change in our school laws is desired 
it should be expressed plainly. The presumption is that the 
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terms used in this act were used in the same sense as in the 
previous statutes. We do not hold that the legislature may 
not provide for the levying of a tax for this purpose; we only 
hold that it has not yet done so.’’® 


The legislative intention to use school money for the 
transportation of pupils must be clearly expressed, as courts 
do not infer it from ambiguous expressions. Thus directors 
have no right to use school money to transport pupils under 
a statute authorizing them ‘‘to establish and keep in operation 
a sufficient number of schools for the accommodation of all 
children in the district, and secure for all such children the 
right and opportunity to an equal education.1® Neither can 
they do so under a statute empowering them to levy a special 
tax to pay the necessary expenses of the school.!7 


Beyond question school authorities have no inherent right, 
in the absence of statute, to use school funds for the transporta- 
tion of pupils. But the legislatures of some states have 
expressly provided therefor, and such statutes are constitu- 
tional, since ‘‘the common schools of the country are not main- 
tained solely to confer advantages on those to whom instruction 
is imparted, but in the interest of all classes and conditions of 
people.’!9 Indeed, the legislature may provide that where 
there are pupils residing three or more miles from the school- 
house, the school board shall allow their parents or guardians 
a limited sum as compensation for conveying such pupils to 
and from school.2° Such statutes, however, are strictly con- 
strued, and to recover from the district parents must show a 
literal compliance with the statute.2! Some statutes impose an 
absolute duty on school authorities to transport pupils, but 
the majority of them leave it to their sound discretion.2? In 
the exercise of this discretion due consideration should be 
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given to the interests of the public in the success of the com- 
mon school system, as well as the equality of privilege granted 
to the individual; and any action of the authorities which 
shows that they have disregarded either of these factors is 
subject to revision on application of the injured pupil.*? The 
courts differ as to whether an appeal to the county superin- 
tendent or mandamus is the proper remedy.24 The trustees 
need not furnish transportation merely Ces an appropria- 
tion has been made therefor.”® 


Although by statute it is the absolute duty of the school 
authorities to furnish transportation, they need not carry 
pupils from the doorstep of their home to the school. They 
may prescribe the route to be followed and require the pupils 
to walk over five-eighths of a mile to reach the conveyance.”® 
Under statutory authority to transport pupils, the trustees 
have no power to pay the board of a pupil in lieu of furnishing 
transportation.27 Failure to furnish transportation where the 
statute makes it the absolute duty of the school authorities to 
do so, renders them liable on their bond to the parent who 
has been put to extra expense in carrying his children to and 
from school. In the Indiana case where this was decided,?® 
the township trustees contended that the parent had no right 
to sue on the ground that their statutory duty was imposed 
solely for the benefit of the school children and not for the 
benefit of their parents or guardians. But the court held thai 
it was immaterial that the pupil was the one to be carried 
and that this duty was primarily imposed on public grounds, 
because the parent also had a direct interest in the performance 
of this duty and a specific damage resulted to him as a natural 
consequence of its neglect. The trustees also defended on the 
ground that the parent’s proper remedy was by appeal to 
the county superintendent, but the court replied: ‘‘ When the 
rights of a citizen are involved in the alleged failure of a 
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trustee to perform a ministerial duty owing to such citizen to 
his injury, the courts may properly determine whether such 
nonperformance was within the powers of such trustee, the 
nature of the duty alleged to have been neglected, and whether 
such nonperformance gives rise to a cause of action for dam- 
ages in favor of the party claimed to have been injured.’’29 


Respecting the liability of a school district to a driver, 
under a transportation contract, during a period of temporary 
suspension of school by order of the board of health, there is 
conflict of opinion. It has been held that the district is not 
liable to the driver during such period.*° But, according to 
the better view and the weight of authority, if the contract 
is entire and contains no provision relative to such contingency 
and the driver was ready and willing to perform his duties 
and completed his contract upon the resumption of school, he 
is entitled to pay for the period of enforced idleness.?4 


University Scholarships for Needy Students 


May the legislature appropriate public money for the main- 
tenance of free scholarships in a state university for the sup- 
port of meritorious students, who are dependent upon their 
own exertions for their education and financially unable to 
obtain it otherwise? This question was raised by the execu- 
tors of an estate, who secured a writ of certiorari to review 
a judgment of a probate court upholding the statute and 
assessing their estate in accordance therewith in favor of ‘‘the 
state university scholarship fund.’’ In 1898 the Supreme Court 
of Missouri declared such a statute null and void. 


‘Tying at the threshold of this discussion,’’ said the court, 
‘ig the objection which goes to the very substance of this 
enactment. It is insisted that the tax provided in the act is 
not levied for a public purpose, within the meaning of See. 3 
of Art. 10 of the Constitution of Missouri, which ordains that 
‘taxes may be levied and collected for public purposes only.’ ’’ 

In behalf of the legality of the statute providing free schol- 
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arships it was said: ‘‘If the legislature can furnish free 
schools and free teachers, why can it not go farther and furnish 
a free support to the children who attend these schools, if 
that is deemed necessary to make the system a success? Admit- 
ting that such a support of the students is paternalism, it is 
not a hurtful or dangerous kind; it is only paternalism of the 
state, not of the federal government.”’ 

In reply the court said: ‘‘It is one thing to provide for 
the establishment and maintenance of a state university and 
a system of free schools—the state, through its own officers, 
and agencies constructing and owning the buildings and appa- 
ratus, and employing the teachers as public functionaries, 
responsible under her own laws for the discharge of their 
duties—and a wholly different thing to support private indi- 
viduals who attend the university and public schools by public 
taxation. 

‘“‘The act under consideration endows the scholar, not the 
university. It provides in unmistakable terms that a fund 
shall be raised by taxation and paid over to students attending 
the university, for their support while so engaged. It is a 
pure and simple gift of public money by the state to private 
individuals, for their private use, in plain violation of Sec. 46 
of Art. 4 of the Constitution, which prohibits the legislature 
from granting public money to any individual. 

‘‘Neither the constitution nor a sound public policy 
demands that the state should indirectly stifle all motive for 
individual effort and laudable mention. Free common schools 
adorn every school district in the state. Splendid normal 
schools are distributed to its different sections, and the doors 
of the university are, practically, opened to every thrifty, 
energetic young man and woman in the state. The state has 
not been niggardly with its children. Every proper stimulus 
is set before them. But here she stops and says to the citizen, 
‘The right to lay further burdens for your private benefit is 
exhausted. Under equal and just laws by your own self- 
reliance and energy, you must win the rewards of labor and 
the honors of the state.’ ’’? 


32 State ex rel. Garth v. Switzler, 117 Ky. 637, 198 S. W. 211, L. R. A. 
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Educational Aid to War Veterans 


When the beneficiaries are war veterans the constitutional 
prohibitions against gifts of public money or thing of value 
to any individual, or the expenditure of public money for pri- 
vate purposes, may not be applicable. Thus it has been held 
that aid in the way of the purchase of necessary textbooks and 
supplies, transportation, and an allowance for subsistence 
afforded to veterans of the World War under the Veterans’ 
Education Act of California was constitutional.** The question 
seems merely another form of the query, may the state give 
bounties and pensions to soldiers for past services? ‘‘It is 
well settled that public money cannot be used to pay a gratuity 
to an individual when he has no legal and moral claim to the 
money, and when it cannot fairly be said that the public good 
will be served by such payment.’ Does a bounty for ex-sol- 
diers violate this principle? The decisions have conflicted,*® 
although the trend of recent decisions has been in favor of the 
validity of state bonus laws for past military service.®® 


It should be noted that Judge Wilbur, who gave the opinion 
of the court sustaining the Veterans’ Education Act of Cali- 
fornia, had four days before given the unanimous opinion of 
the court holding, in part, that the constitutional provision 
against lending the credit of the state is violated by a statute 
authorizing the issuance of bonds to raise money with which 
to purchase homes for veterans, who were given a long time 
within which to return the advancement.2* This conclusion 
harmonizes with a decision of the New York Court of Appeals.?8 
A distinction is thus taken between the raising of funds by 
taxation for military bounties and the lending of the credit of 
the state for such purpose.” 


Support of Normal Schools and Universities 


May the legislature appropriate any portion of the common 
school fund for the support of normal schools or universities? 
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This question so far as it relates to normal schools, was raised 
in New York by an action of trespass brought by taxpayers 
against a tax collector who levied upon their property to collect 
taxes for the support of a normal school. The particular tax 
sought to be enforced admittedly did not constitute common 
school funds and was unobjectionable in itself, but the prop- 
erty owners contended that no tax could be levied in support 
of the normal, since no normal had been legally established, 
because the statute purporting to create it had appropriated 
common school money with other money for its support and 
was void in toto. Holding in 1872 that the application of the 
common school fund to the support of the normal was ‘‘clearly 
in violation of the constitution,’’ the court nevertheless upheld 
the residue of the statute on the theory that the legislature 
would have created the normal anyway and doubtless would 
substitute other money for its support.‘ 

Distinguishing normal schools from the common schools of 
the state the court said: ‘‘These normal schools differ mate- 
rially from the common schools to which the constitution refers. 
They are not intended for the education of the children of the 
inhabitants of the district where they are to be located, but 
for the training of teachers for all the common schools.’’ That 
normal schools cannot be considered common schools is the 
general holding of the courts.*! 

The question whether or not common school funds can be 
used in support of a university was raised in Alabama by a 
bill by taxpayers to enjoin the further payment of such moneys 
out of the state treasury under statutory authority in aid of 
the Alabama Colored University. The court in 1887 held such 
appropriations unconstitutional.” 

This conclusion that the university was not a part of the 
public school system of the state was based chiefly upon the 
fact that the school was not subject to the supervision of the 
superintendent of education in whom the constitution vested 
the supervision of the public schools. This holding, however, 
might have been put upon the broader ground that a common 
school is a school that begins with the elementary branches of 
an education, whatever else it may embrace, as distinguished 
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from academies or universities devoted exclusively to teaching 
advanced pupils in the classics and all the higher branches 
of study usually included in the curriculum of a college. 

The effect of this holding upon the Alabama Colored Uni- 
versity appears from the following language of the court: 
‘“Having reached the conclusion that the university is not a 
public school in the meaning of the constitution, and as appro- 
priations for its establishment are expressly set apart from 
the school fund for the colored race, we are forced to hold 
that the seventh and tenth sections of the act are unconstitu- 
tional; and as what remains is incapable of full execution 
according to the legislative intent, the entire act falls.’’ 

While this finding of legislative intent justifies the court 
in declaring the establishment of the university itself a nullity 
and may have been proper in this case, courts generally in 
the absence of race legislation uphold the establishment of a 
school in such cases on the theory that ‘‘the particular pro- 
vision which it has attempted to make being objectionable, it 
must be assumed that the legislature will regard it as their 
duty to provide a substitute.’’#4 


Common School Funds for Model Training Schools 


Can the legislature apportion to the support of a normal 
training school, whose pupils are obtained by requisition from 
the district in which the normal is located, such proportion 
of the funds to which such district shall be entitled as the 
number of pupils in attendance upon the model school bears 
to the whole number of pupils of the district, when the state 
constitution provides that school moneys shall be applied 
exclusively to the support of common schools? This question 
was raised by an action brought by the school district affected 
to restrain the state superintendent from apportioning any of 
its funds to the model school, as required by the statute. The 
Supreme Court of Washington in 1909 decided in favor of the 
district, holding the statute unconstitutional. 

In behalf of the statute it was said: ‘‘We have a model 
training school, which is a portion of a state normal, which 
has as principal a person chosen for that position because of 
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his experience as an educator, who gives personal supervision 
to the instruction of a certain number of pupils who would 
otherwise be attending other graded schools of the district. 
This principal has under his charge a corps of teachers who 
are making a study, a science, of the art of teaching. Experi- 
ence will show the benefits to the pupils attending this depart- 
ment. The pupils are chosen in some way by the directors 
of the district. They are residents of the same district. They 
pursue the same studies and in all probability receive better 
and more careful instruction than do the others who attend 
the other common schools within the district. Why is this not 
a common school within the meaning of the men who framed 
the constitution? There are no essentials lacking.’’ 


To this argument the court replied: ‘‘The principal of the 
normal school, however accomplished, is not an officer recog- 
nized by the law creating the common school system, and is 
in no way answerable to those who are engaged with the duty 
of executing it. The teachers under his charge may be devoted 
in their pursuit of the art of teaching, but they are not teachers 
within the meaning of the law, which has undertaken to insure 
that public school children shall be taught only by those who 
have met (not those seeking to attain) a certain standard of 
proficiency. A common school, within the meaning of our 
constitution, is one that is common to all children of proper 
age and capacity, free, and under the control of the qualified 
voters of the district. The complete control of the school is a 
most important feature for it carries with it the right of the 
voters, through their chosen agents, to select qualified teachers, 
with power to discharge them if they are incompetent. 


‘‘Admitting, for the sake of argument, that the act would 
result in benefit to the schools as a complete system, the benefit 
would be only incidental. The main purpose is to benefit the 
normal pupil, and would result in a diversion of the fund 
from the exclusive use proposed in the constitution. That the 
common school and the normal school are made distinct is 
further made certain by reference to the enabling act creating 
this state. To take from the one and give to the other by 
indirect methods that which was designed for a special pur- 
pose would defeat the whole scheme of the law, and open a 
way for the ultimate transposition of funds held under a most 
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sacred trust. Courts have been zealous in protecting the money 
set aside for the maintenance of free schools. They have 
endeavored to say in unmistakable terms that the common 
school fund is just what it purports to be—a fund to be used 
for the sole purpose of supporting the graded schools of the’ 
commonwealth under the sanction of fixed and uniform laws. 
It follows that all experiments in education must be indulged, 
if at all, at the expense of the general fund.’’* 


Employment of Football Coaches 


A case apparently of first impression was decided in 1923 
by the Supreme Court of Oregon. A teacher was emploved 
as a high school and athletic instructor at a salary of $180 
per month for ten months. He was paid one month’s salary 
and discharged, because of his inability to coach the football 
team. After the expiration of the time for which he had been 
employed, he sued to recover for nine months’ salary, alleging 
that he was at all times ready, able, and willing to perform 
the contract on his part and that the directors had wrongfully 
discharged him. He was allowed to recover the amount he 
would have earned if he had been permitted to perform the 
contract less the amount that he had earned at other employ- 
ment during said period, the court saying: 

‘“‘The briefs filed confine their discussion purely to the 
question of the sufficiency of defendant’s alleged ground for. 
Jischarging the plaintiff, namely, his inability to coach a high 
school football team. We know of no provision of the statute 
authorizing school districts to expend public moneys for the 
instruction or coaching of high school football teams, nor 
making the qualifications of a teacher in the public schools 
depend upon his ability as a coach of a football team. 

‘“‘By section 5275, Or. L. approved February 21, 1919, 
physical training is made a part of the prescribed courses of 
instruction in public schools, and pursuant to this section 
school boards are authorized to employ teachers competent to 
give physical training instruction and to require them to give 
such instruction, but this physical training is not coaching 
high school boys in the art of playing football. If they are 
to receive such instruction from a teacher of the public schools, 
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it ought to be done after school hours and without expense to 
the district. The physical training contemplated by the statute 
is a course of training for all of the pupils of a school, and not 
for the training of a few. Physical training is required to be 
given, in order to better the physical condition and welfare 
of all pupils, and under the statute such physical training 
shall conform to that prescribed by the state superintendent of 
publie instruction. This prescribed course does not include 
the playing of football, nor the coaching of pupils for com- 
petition in football playing with other teams. The defense 
plead, therefore, is insufficient to justify plaintiff’s dis- 
charge.’ ’46 


Payment of Salaries Illegally Appropriated 

If services are rendered by a teacher under a statute 
creating an office and unconstitutionally appropriating a por- 
tion of the general school fund in payment of the salary thereof, 
must the teacher sustain the loss? This question was raised 
by an application for a writ of mandamus to compel the state 
treasurer to pay a warrant for the teacher’s salary. The 
Supreme Court of Nevada in 1897 held that the warrant should 
be paid out of the general fund in the state treasury. 

In passing an appropriation for the salaries of the teachers 
at the State Orphans’ Home, the Nevada Legislature made 
them ‘‘payable out of the general school fund.’’ The court 
held that the educational department of the State Orphans’ 
Home was foreign to the educational system of the state as 
provided for in the constitution. This conclusion was reached 
because its prescribed course of study was different from that 
of the public schools, its administration was different, its 
inmates were not counted as part of the county of its location, 
and they were not entitled to attend the public schools of the 
state. Consequently, the court declared that the appropriation 
made by the legislature for the payment of the salaries of the 
teachers at. the State Orphans’ Home was unconstitutional and 
void. 

‘*But it does not follow,’’ adds the court, ‘‘that said appro- 
priation or said warrant is otherwise null and void. We hold 
that the legislature has made a valid appropriation for the 


46 Rockwell v. School Dist. of Pac. 142. 
Deschutes County, 109 Or. 480, 220 
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payment of the salary in question and that the same is payable 
out of the general fund in the state treasury, the same as other 
appropriations in which no specific fund is named. If a law 
be passed by the legislature constitutional in part, but uncon- 
stitutional as to some of its provisions, that which is constitu- 
tional will be sustained, unless the whole scope and object of 
the law is defeated by rejecting the objectionable features. 


““Tt seems to us that it cannot be reasonably inferred that 
the appropriation for said salaries, and the designation of the 
fund out of which the same should be paid, are so dependent 
on each other that the legislature would not have made the 
appropriation without making the salary payable out of said 
fund. The main object of the legislature was to provide for 
the payment of said salary, and for some reason they thought 
it advisable to have the payment made out of that fand. It 
is evident to our mind that the legislature would have as 
readily made the appropriation out of the proper fund if it 
had occurred to the members that it should not properly be 
made out of the general school fund. We therefore conclude 
that there is a valid appropriation made for the payment of 
said salary out of what is known as the ‘general fund’ in the 
state treasury, and that it is the duty of the state treasurer, 
the respondent, to pay said salary and said warrant.’”4? 


County Tuition for Non-Resident Students 


Can the legislature provide for the free attendance upon 
public high schools of pupils residing outside the district, and 
fasten an arbitrary charge for tuition upon the general fund 
of the county whose children are thus educated? This question 
was raised in an action brought by a school district against 
a county refusing to pay tuition for certain of its children as 
required by the statute above mentioned. In 1900 the Nebraska 
Supreme Court held such statute unconstitutional. 

The statute in question opened all the high schools approved 
by the state superintendent to any resident of the state of 
school age, who had finished the work below the high school 
and was unable profitably to carry his education further in 
his own district. The county was required to pay the district 
of another county receiving its children as aforesaid ‘‘the sum 


47 State ex rel. Keith v. Westerfi eld, 23 Nev. 468, 49 Pac. 119. 
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of seventy-five cents for each pupil for each week during any 
part of which said pupil shall have been in attendance.”’ 

‘Tt does not appear,’’ said the court, ‘‘that the constitu- 
tional objections urged against this act are in any wise miti- 
gated by the provision which grants to the school district, as 
compensation for the tuition of such non-resident pupils, the 
fixed and arbitrary sum therein named. Such sum may fall 
below, or exceed the cost of tuition, and is therefore not a 
factor tending to mitigate or offset any objections that are 
raised in the case. So far as it affects the question, the act 
may as well have provided that such tuition might be without 
cost to taxpayers resident outside such school districts. 


‘‘Hor the purposes of this case, assume that the seventy-five 
eents per week allowed to be collected by the act from the 
county generally be insufficient to pay the expenses of 
educating the non-resident pupils in a given high school dis- 
trict; it is plain this difference must be made good by levying 
and collecting taxes on the property of the taxpayers resident 
in the school district, and this difference cannot be collected 
from taxpayers of the whole county. Then the taxpayers 
within the school district will pay a greater proportion of 
these taxes than would those residing within the county, but 
outside the school district; and, while the valuation of the 
property of those within the school district and those without 
it might be uniform, yet the rate of taxation for the same 
purpose would be higher on the property within, than upon 
that without, the school district. Again, assume that the 
seventy-five cents per week exceeds the cost of tuition of such 
non-resident pupils; then the excess would accrue to the high 
school districts, and the taxpayers thereof would profit at the 
expense of those outside of the limits of the high school district, 
and in either case the rule of uniformity of the constitution 
would be violated—indirectly, perhaps, but it would be 
violated.’ ’48 


Investments of School Money by the Legislature 


Can the legislature compel the state comptroller to loan a 
certain portion of the common school fund to the trustees of 


48 High School Dist. v. County W. 380, 49 L. R. A. 3438. 
of Lancaster, 60 Neb. 147, 82 N. 
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an incorporated astronomical observatory upon the delivery to 
him of a mortgage upon the property of the observatory? This 
question was raised by the trustees of the observatory, who 
sought to mandamus the comptroller to make the loan. In 
1870 the New York Court of Appeals held the comptroller’s 
refusal in such a case justified, because the statute requiring 
the loan violated the constitutional provision requiring the 
capital of the common school fund to be preserved inviolate 
and the revenues thereof to be applied to the support of com- 
mon schools. 


Here the legislature sought to compel the comptroller to 
loan $60,000 of the common school fund upon a mortgage 
security worth about $6,000. In defense of this statute it was 
said the legislature ‘‘doubtless took into consideration the fact 
that the money was to be loaned and used for the purpose of 
increasing the means of education in the science of astronomy, 
and that such use should be taken into account in determining 
the extent of the security or benefit the state would receive for 
the loan.”’ 


Rejecting this theory the court said: ‘‘If such a considera- 
tion would be good in part, it would for the same reason be 
good, if standing alone, and the consequences would follow 
that the legislature might loan the whole school fund for such 
purposes upon that security only, and thus entirely divert 
the school fund to the purposes of science, or to any other 
purpose, which the legislature might suppose formed an equiv- 
alent for pecuniary security. 


‘‘The act in question is sought to be likened to acts which 
have been passed, authorizing the capital of this fund to be 
invested in stocks of this state, of the United States, and of the 
cities of New York or Albany, as the comptroller and the super- 
intendent of common schools should deem most advantageous 
to the school fund or in bonds and mortgages in such sums 
and in such manner as they should deem most advantageous 
to the fund. I fail to discover any similarity between those 
eases and this. In those cases the comptroller and superin- 
tendent have the choice as to which of the securities they will 
prefer, and are entirely uncontrolled as to the rate at which 
they will receive such stocks and the amount of security which 
they will require on loans upon bonds and mortgages, and 
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they are in all cases called upon to see to it, as far as they can, 
that the security taken is ample; and they are officially respon- 
sible for a faithful execution of their trust in each particular 
loan. | 


‘‘But suppose those acts had required the comptroller and 
superintendent to invest the school fund in any of the above 
mentioned stocks, paying for them ten times their nominal 
amount of market value. There would be much similarity 
between such acts and the one in question, and no doubt, I 
think, would be entertained that they were in conflict with 
the provisions of the constitution which prescribed that the 
capital of the common school fund shall be preserved inviolate. 


“It is idle to claim, because the legislature passes the act 
in such language that the transaction assumes the form of a 
loan, that it is any more binding, if it necessarily impairs the 
capital of the school fund, than it would be, if in terms it 
declared the intention to donate the amount. It is not enough 
to render a law constitutional that its language should be in 
such form as to comply with the requirements of the constitu- 
tion, but it must comply with them in substance. Can it be 
true that this loan is valid, because the legislature has in form 
assumed to consider that the security was sufficient, and that 
the comptroller had no right to refuse to comply with its pro- 
visions ? 


‘‘The true question for us to determine is, whether carry- 
ing out the behests of the act in question would necessarily 
involve the parting with the $60,000 without adequate security 
for its repayment with interest, and thus impair the capital of 
the fund. And, if such would necessarily be the consequences, 
then it is entirely immaterial whether the legislature called it 
a loan or a donation. To be valid, it must provide for a real 
loan upon terms which would insure at least strong probability 
of repayment of the principal and interest. And it is no 
answer to this to say, that inasmuch as this is in the form of a 
loan, we must wait to ascertain whether any loss is sustained, 
and if so, the school fund must be replenished from other funds 
to be provided for that purpose.’’4? 


49 People ex rel. Schenectady 42 N. Y. 404. 
Astronomical Observatory v. Allen, 
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Mandamus to Compel the Investment of School Money 


Can the state treasurer be mandamused to invest the school 
money of the state? This question was raised by an application 
of the attorney general, ex-officio, for a writ of mandamus to 
compel the state treasurer to withdraw the school funds of 
the state from the banks and invest them in state highway 
bonds. In 1913 a majority of the Supreme Court of New 
Mexico held, under the circumstances of the case, that the 
treasurer was subject to mandamus, but denied the writ, 
because the state highway bonds had not been advertised for 
sale as required by statute. 


The Enabling Act,®59 under which New Mexico became a 
state, directed that the money derived from school lands 
granted the state by the federal government should be kept 
in safe interest-bearing securities, which securities were to be 
approved by the governor and secretary of state. The con- 
stitution of the state! provided that ‘‘the principal of the 
permanent school fund shall be invested in the bonds of the 
state or territory of New Mexico, or of any county, city, town, 
board of education, or school district therein. The legislature 
may, by three-fourths vote of the members elected to each 
house, provide that said funds may be invested in other inter- 
est-bearing securities. All bonds or other securities in which 
any portion of the school fund shall be invested must be 
approved by the governor, attorney general, and secretary of 
state.’ In 19138, the Legislature of New Mexico passed the 
following resolution: ‘‘It is hereby made the duty of the 
governor, state treasurer, attorney general, and secretary of 
state to ascertain which bank or banks in the state will pay 
the highest rate of interest for the deposit of the said perma- 
nent school fund, and deposit the same therein upon said bank 
or banks giving a bond as hereinafter required.’ 


As a result of this resolution many banks submitted bids 
for the deposit of the entire permanent school fund, amounting 
to $121,040.78, offering to pay from 314 per cent to 75¢ per 
cent interest per annum. Nevertheless the governor, attorney 
general, and secretary of state voted to reject all of these bids, 


50 1 Fed. Stat. Ann. Supp. 1912, TSU PArten Le. 
362. 2 Joint resolution No, 14, Sec. 2. 
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the treasurer voting in the negative, for the purpose of invest- 
ing said funds in the state highway bonds, which paid only 4 
per cent. The difference in the rate of interest, it was claimed, 
amounted to but four cents per annum per capita of school 
children, according to the last enrollment, and was so small 
‘‘as to be more than offset by the benefits to be derived from 
the construction of highways to the schools themselves, as well 
as to all other interests.’’ The treasurer refused to make this 
investment, whereupon the governor, attorney general, and 
secretary of state wrote him as follows: ‘‘Under existing cir- 
cumstances we approve of the investment of this fund in the 
state highway bonds and we will not approve of its investment 
in any other securities at this time.’’ To break this deadlock, 
mandamus proceedings were instituted on behalf of the state 
to compel the treasurer to invest the school fund in the state 
highway bonds. 


The resolution of the legislature, it will be noticed, was 
mandatory, and absolutely required the investment of the 
school fund in banks. The court held that the legislature 
could authorize such an investment, but could not compel it. 
‘‘The constitution,’’ it declared, ‘‘has conferred upon the gov- 
ernor, secretary of state, and attorney general the power to 
approve or disapprove any proposed investment of these funds. 
The selection of the investment is not a legislative function 
under the provisions of the constitution.’’ Therefore to this 
extent the law was held unconstitutional. However, it did 
constitutionally authorize the above named officers to invest 
the school fund in interest-bearing deposits in banks; and the 
question whether the treasurer could be mandamused to make 
this investment remains to be answered. On this subject the 
court said: 


‘“We have then, simply, a question as to who, the state 
treasurer on the one hand, or the governor, secretary of state, 
and attorney general on the other, has the right to determine 
the particular form of investment in which these funds may 
be placed. It is argued that this supervisory power of the 
governor, secretary of state, and attorney general is in the 
nature of a veto power. This may be admitted. The usual 
and orderly course of procedure, we assume, would be for the 
state treasurer to submit to the governor, secretary of state, 
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and attorney general a list of available and safe investments 
for approval. He is, no doubt, primarily chargeable with the 
duty of ascertaining these available channels of investment, 
and is entitled to present the same for approval, and to urge 
upon the governor, secretary of state, and attorney general 
the advisability and expedience of making such investments. 
It nevertheless remains true that the governor, secretary of 
state, and attorney general have the power to eliminate any 
given form of investment, and by that process of elimination 
they may reduce the state treasurer to one single form of 
investment, that being the one form left to him which will 
receive the necessary approval. Thereupon there arises, except 
under circumstances to be hereafter mentioned, a ministerial 
duty on the part of the state treasurer to invest the funds. 
This duty does not arise by reason of any order or direction 
of the governor, secretary of state, and attorney general. The 
state treasurer occupies as important a position, and is charged 
with even greater responsibility than they are, in regard to 
the investment of these funds. His ministerial duty arises out 
of the law provided by Congress in the enabling act for the 
administration of this fund, and which requires the fund to 
be kept invested in safe, interest-bearing securities. The duty 
is ever present, and is never discharged until the whole field 
has been explored and exhausted without avail. It is the law 
of the administration of the trust, not any order or direction 
of the governor, secretary of state, and attorney general, which 
furnishes the basis for any remedy against the state treasurer 
by mandamus. If a given investment, under such circum- 
stances, is safe, there is no discretion left in the state treasurer 
under the terms of the rule for the administration of his trust 
prescribed by the enabling act. He must invest the funds in 
safe, interest-bearing securities, and he may be compelled to 
do so by mandamus. 


‘‘At this point a consideration presents itself which is not 
directly involved in this case. It is this: By the terms of the 
enabling act, which together with the constitution, is the law 
for the administration of this trust, the state treasurer is 
charged with the duty of safely investing these funds, and 
must give bond for the faithful performance of this duty. It, 
therefore, becomes his duty to inquire into and pass upon the 
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safety of any given investment before it is made, and he may 
have a discretion in that regard not subject to control by 
mandamus. This discretion, if possessed by the state treasurer, 
is of no importance where the proposed security is one of those 
specifically enumerated in the constitution, as in this case. 
But if the proposed investment were bank deposits, as now 
authorized, or were in some other form, as might be provided 
by the legislature in the future, then this discretion of the state 
treasurer, if he possesses the same, might become of vast 
importance in safeguarding the fund. Whether important or 
unimportant in any given case is not the question. If it is 
possessed-by him, he is entitled to exercise it, and it cannot 
be controlled by mandamus. As before stated, this question is 
not directly involved in this case, and is not relied upon in 
argument, and, for that reason, we expressly refrain from 
deciding whether the state treasurer has this discretion, or, if 
he has, just what its nature and extent is, reserving the ques- 
tion for future determination when it arises.’”? 


Chief Justice Roberts did not concur in the view that under 
any circumstances the treasurer could be mandamused to invest 
this money. In his opinion ‘‘the form of investment must be 
concurred in by the four officials named, and any one of the 
four has the power to prevent any particular form of invest- 
ment.’’ One of his reasons for this view was as follows: ‘‘I 
do not understand by what rule of grammatical construction 
the word ‘approve’ can be given the meaning of ‘direct.’ The 
words are not synonymous, and the meaning is in no wise 
related. The word ‘approve’ is defined by Webster to mean 
‘to sanction officially ; to ratify ; to confirm; to regard as good; 
to commend; to think well of.’ In the case now under con- 
sideration the treasurer proposed to invest the funds by depos- 
iting them in banks upon certificates of deposit. This was the 
proposition before the officials for their approval. They did 
not approve; consequently the treasurer had no right to invest 
the funds in that manner. This was the only question before 
them, or that was proposed for their consideration and 
approval. The three officials went further, however, and 
directed the treasurer to invest the funds in the state highway 


3 State of New Mexico v. Mar- L. R. A. N.S. 274. 
ron, 18 N. M. 426, 1837 Pac. 845, 50 
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bonds. True, it is argued that they did not ‘direct,’ but by a 
process of elimination and disapproval confined the treasurer 
to this one avenue of investment, but it amounts to the same 
thing as ‘directing,’ and it would hardly be argued that these 
officials could do indirectly what they could not do directly.’’4 


4 State of New Mexico v. Mar- L. R. A. N.S. 274; see note, 50 L. 
ron, 18 N. M. 426, 187 Pac. 845, 50 R. A. N.S. 274. 


CHAPTER XI 
LEGAL AND ILLEGAL USES OF SCHOOL PROPERTY 
Introduction 


In the absence of statute the school authorities having 
control and possession of school property may authorize its 
use only for school purposes, or for such incidental uses as 
are not inconsistent with its use for school purposes.t It is 
easy to state this rule and hard to apply it, because whether 
a given use is a school purpose or incidental thereto is often 
a close question. Of course, statutes may enlarge the purposes 
for which schoolhouses may be used; but they must not violate 
the state’s constitution. Whenever the schoolhouse is being 
used for illegal purposes, any citizen and taxpayer may by a 
bill in equity enjcin the school directors or trustees from using 
it for such purposes.? Conversely, if the school authorities 
refuse to allow the school edifice to be used for proper pur- 
poses, they may be compelled to do so? 


Theatrical Performances in the Schoolhouse 


The city of Monroe, Alabama, built a $20,000 schoolhouse 
from the proceeds of municipal bonds, and then attempted to 
use its auditorium as a theater, in which the giving of the- 
atrical, operatic, minstrel, and other performances was carried 
on as a business. These performances, however, were carried 
on only at night or upon Saturday or other holidays, when the 
schoolhouse was not actually being used for school purposes. 
The court, nevertheless, enjoined them, saying: ‘‘ Whereas we 
know that the qualified voters of the city of Monroe voted to 
tax themselves for the purpose of erecting a schoolhouse, we 
have no assurance that they would have so voted if they had 
been informed that the building to be erected would be used 
as a theater as well. There are many excellent people who 


1 35 Cyc. 942. 3 Boyd v. Mitchell, 69 Ark. 202, 
2 Sugar v. Monroe, 108 La. 677, 62 S. W. 61. 
32 So. 961, 59 L. R. A. 723. 
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disapprove of theaters entirely, and there are others who dis- 
approve of a combination which brings little boys and girls 
attending school in such daily juxtaposition with flaring 
posters as must result from having the school and the theater 
in the same building. We should not consider that they were 
- fairly treated if the property for which they are still paying 
should be permitted to be used for a purpose not intended by 
them, and of which in all probability some if not a majority 
of them would disapprove. In expressing this conclusion, we 
do not wish to be understood as going to the extreme of holding 
that the city authorities may not make such casual and inci- 
dental use of the building in question, not inconsistent with or 
prejudicial to, the main purpose for which it was erected, as 
they may deem advisable, nor as holding that changed con- 
ditions in the future may not justify them in devoting it to 
some other purpose.’’4 


Public Lyceums in the Schoolhouse 


In 1897 the Supreme Court of Pennsylvania held, in the 
absence of statute, that school directors may not permit the 
use of school buildings for public lyceums. It was argued that 
such use of the schoolhouse, being in aid of education and for 
the general improvement of the neighborhood, cannot be 
restrained by injunction, but the court refused to accept this 
view. ‘‘The use of school buildings by the community at large 
for public meetings for the discussion of subjects of genera] 
interest,’’ said Judge Fell, ‘‘may be said to be in the line of 
their use for educational purposes, but it is not the use intended 
by law. The public school system is for the instruction of 
pupils who may attend the schools, and not for the instruction 
or entertainment of other persons. The school directors are 
trustees of the school property for that use, and they may not, 
against objection, authorize or permit its use for other pur- 
poses. If the school buildings may be used for meetings for 
the convenience, pleasure, or instruction of the general public, 
all other school property may with equal propriety be so used, 
and it would be but a step further to apply a part of the schoo] 
funds to the same use. This view of the law does not forbid 
the use of the buildings for any purpose directly related to 


4 Sugar v. Monroe, 108 La. 677, 32 So. 961, 59 L. R. A. 728. 
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the instruction of the pupils of the schools, and it does not 
exclude their use for lectures or debates which are made a part 
of the course of instruction.’’® 


Fraternal Meetings in the Schoolhouse 


The use of schoolhouses for the meetings of fraternal organi- 
zations is illegal, although the electors of the district vote to 
allow it, and consequently directors may recover damages 
from those who have illegally broken the locks and entered the 
schoolhouse for this purpose. In reasoning to this conclusion 
the Supreme Court of Wisconsin said: ‘‘The more important 
question raised in the ease is, whether the district board, or 
the electors of the district even, can authorize the use of the 
schoolhouse for any purpose except for school purposes. And 
to that question we are of the opinion that a negative answer 
must be given. In order to maintain public schools and to 
promote the cause of popular education, the electors of a dis- 
trict are authorized to raise money by taxation to buy sites 
for schoolhouses, and to erect, keep in repair, and furnish 
suitable buildings thereon for the use of schools. To attain 
this important object, schoolhouses are erected, and their use 
and oceupation ought not to be diverted to other purposes. 
The statute has not given the board, nor the electors of the 
district, any authority to permit a schoolhouse to be used for 
meetings of the Sons of Temperance, or anything of the kind. 
So the action of the electors of the district, at the special school 
meeting held on the 5th of December, 1865, in favor of the 
Sons of Temperance holding their sessions in the schoolhouse, 
which is relied on as a justification of the acts complained of, 
was wholly unauthorized, and furnished no defense to the 
action. This action of the electors in voting that the Sons of 
Temperance might have the use of the schoolhouse to hold 
their sessions in, was doubtless taken upon the notion that as 
the schoolhouse was the property of the district, the electors 
might permit it to be used for such purposes as they might 
think proper. But although the schoolhouse is the property 
of the district, it does not follow that the electors may divert 
it from its original use. There may be others besides the 
electors interested in the school building, and whose rights 


5 Bender v. Streabich, 182 Pa. 251, 37 Atl. 853. 
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would be affected. Taxpaying females, non-resident taxpayers 
and others might have reason to complain if the building was 
used for other than school purposes. Certainly the schoolhouse 
is not the property of the electors in such sense that they may 
control its use as they would that of their own property.’” 


It should be noticed that under a statute giving school 
directors the power to grant the temporary use of schoolhouses, 
when not occupied by schools, for such meetings as the direc- 
tors may deem proper, some courts have held that the meetings 
of fraternal organizations in the schoolhouse may be permitted.7 
The Supreme Court of Indiana has said that the township 
trustees in that state may levy a tax to build a schoolhouse 
and may use it for all other township purposes ;® but a subse- 
quent statute in that jurisdiction provides that a vote of the 
electors of the school district is essential to authorize any use 
of the schoolhouse for other than school purposes.? Other 
courts, however, have held that the legislature cannot constitu- 
tionally empower the directors to permit the use of a school 
building for any private purpose.’ 


Dances in the Schoolhouse 


Asks the Supreme Court of Utah: ‘‘Have the trustees of a 
school district the legal right and power to permit a public 
schoolhouse to be used for holding public and private dances— 
a use which is in no way connected with the schools, and which 
would not promote or advance its interests, but, on the con- 
trary, the effect, if any, would necessarily be inimical and 
detrimental to schools?’’ The decision is in the negative. 
‘“‘The private use which it is thus proposed to make of this 
public school building is unauthorized and contrary to public 
policy, as it would in effect be a misappropriation of trust 
property, and it would also be opposed to the principle that 
the sovereignty cannot tax its citizens for private purposes.’’ 
A statute of Utah provided that the trustees might permit a 
schoolhouse, when not occupied for school purposes, to be used 
for any purpose which would not interfere with the seating 

\ 


6 School Dist. vy. Arnold, 21 Wis. 8 Trustees of Harmony Tp. v. 
665. Osborne, 9 Ind. 458. 

7 Lagow v. Hill, 238 Ill. 428, 87 9 Hurd et al. v. Walters et al., 
N. E. 369; Cost v. Shinault, 113 48 Ind. 148. 
Ark. 19, 166 S. W. 740. 10 Note, Ann. Cas. 1916 C 485. 
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or other furniture. But the court held that this statute did not 
authorize the holding of dances in a schoolhouse since they 
could not be conducted in it without the removal of the desks 
from the rooms. 


The Schoolhouse as a Teacher’s Residence 


An unusual question was passed upon by the Supreme Court 
of Michigan in 1895. For about seven years continuously a 
teacher had lived in the first story of a public school building, 
teaching in the rooms above. Finally the district refused to 
employ him longer and gave him notice to vacate, which he 
refused to do. The district then sued to recover possession of 
the rooms he occupied. The case turned upon the question 
whether the relation of landlord and tenant existed between 
teacher and district. The court said that the teacher was 
a tenant by sufferance, if the district had permitted him to 
remain a sufficient length of time to imply an intentional 
acquiescence in the occupancy, although his previous holding 
was not that of tenant. 

As a tenant by sufferance the teacher was in possession 
rightfully. He was not a trespasser and his refusal to vacate 
unless expelled by force or legal process was not forcible 
detainer.2 Tenancy by sufferance can be terminated only by 
the methods allowed by law, such as notice, entry, or lease to 
another by the landlord, or any act of the tenant hostile to 
the landlord’s title. On the termination of the tenancy by the 
lessor the tenant has a reasonable time within which he may 
enter for the removal of his goods.!4 

It was assumed, although not directly decided, that the 
occupaney of a part of a schoolhouse by a teacher for the 
purpose of enabling him the better to perform his contract to 
teach is not illegal. Undoubtedly this is correct law. It is 
supported in principle by a line of cases holding almost uni- 
formly that the statutory exemption from taxation of property 
used exclusively for school purposes is not destroyed by the 
fact that the proprietor, teachers, or other persons connected 


-11 Lewis v. Bateman, 26 Utah 13 Kerrains v. People, 60 N. Y. 
434, 73 Pac. 509. 221, 19 Am. Rep. 158. 
12 Alpine School Dist. v. Batsche, 14 Tiffany on Real Property, p. 


106 Mich. 330, 64 N. W. 196, 29 L. 143. 
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with the school reside in the building the better to promote 
its educational work. Should a teacher, however, reside in a 
public school building as a matter of mere personal convenience 
and not primarily to promote the interests of the school, such 
occupancy in principle is illegal. 

Should a teacher’s occupancy of a public school building 
for residential purposes be illegal, the writer fails to see how 
any acquiescence on the part of the school board can convert 
it into a tenancy by sufferance, as stated by the Michigan 
court.16 Such acquiescence is beyond the legal power of the 
board, and the teacher, it is submitted, can gain no legal rights 
therefrom. Since an ultra vires contract imposes no liability 
on the district,!” why should an ultra vires acquiescence? 


Rights of Superintendents to Use Schoolhouses 


A statute of Minnesota provided that ‘‘county superin- 
tendents of schools shall for the purpose of conducting insti- 
tutes and teachers’ examinations, be granted the free use of 
such schoolhouses as they may require for the time actually 
employed in conducting such institutes and examinations.’’ 
Acting thereunder a superintendent served notice on a school 
board that he would hold a teachers’ examination in a certain 
seventh grade room. This room was occupied by forty-six 
pupils preparing for their annual examination, and the board, 
thinking that it would better subserve the interests of the 
school, set aside a room in another building for the use of the 
superintendent. Rejecting this room the superintendent sought 
by mandamus to compel the board to give him the room he 
wanted. Upholding the board in its action, the court inter- 
preted the statute as follows: 

‘‘Tt does not authorize a county superintendent to arbi- 
trarily and captiously demand the use of all such school rooms 
or houses which he may say or believe he requires for the 
examination of teachers, otherwise he might assert that he 
needed all of the schoolhouses in a given district, and tem- 
porarily close all of the schools. Nor does it authorize the 
school board to comply with his request by arbitrarily grant- 


ISUNOte, Sled ben ANS. Ladle 17 Honaker v. Board of Educa- 

16 Alpine School Dist. v. Batsche, tion, 42 W. Va. 170, 57 Am. St. 
106 Mich. 330, 64 N. W. 196, 29 L. Rep. 847, 24 S. H. 544, 32 L. R. A. 
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ing him the free use of some other room in a schoolhouse or 
elsewhere which they assert or believe to be suitable and proper 
for his purposes. The statute contemplates that both parties 
must act reasonably, and permits neither to be pigheaded in 
the premises. Our construction of the statute is, then, that 
the superintendent cannot arbitrarily and absolutely designate 
any schoolhouse or schoolroom he sees fit for the examination 
of teachers therein; but he has the right of selection in the 
first instance, and when the school officers receive notice of 
such selection, if there are good reasons why they cannot grant 
him the use of the particular room selected, they must set apart 
for him in a schoolhouse of the district a suitable and proper 
room, and such a one as his purposes reasonably require. The 
burden, in case of any controversy between the parties, is upon 
the school officers to show a bona. fide compliance with the 
statute.’ 18 


Combination of Business Property and Schoolhouse 


In 1840 a contractor offered to sell a Massachusetts school 
district a tract of land and build a schoolhouse thereon for 
$1,700, provided he was allowed to build a public hall over the 
schoolhouse to be owned and occupied as his private property 
‘‘upon terms and conditions mutually satisfactory.’’ As the 
contractor agreed to let the district have the use of the hall, 
free of charge, for school meetings and examinations, this offer 
was accepted and the house was built. Later a taxpayer 
brought an action of assumpsit to recover the tax, which had 
been assessed upon him for the above purpose and collected 
by compulsory process. His suit was denied and the tax held 
good. Said the celebrated Chief Justice Shaw: ‘‘It is objected 
that the stipulation with Dudley authorizing the erection of 
a second story for a hall, and a colonnade in front—the hall 
to be for the occasional use of the school, and with certain 
rights therein to the contractor—was not within the power of 
the district, and rendered its proceedings void. This also was a 
matter of expediency. If the district considered that a hall, 
or the occasional use of a hall, would be beneficial to the school, 


18 State ex rel. Covell v. Board 76 N. W. 43. 
of Education, etc., 73 Minn. 375, 
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we think it was within their power to provide for it, as inci- 
dental to the general power to provide a schoolhouse. 


‘‘We cannot take into consideration whether the site of 
the house was a good one, or whether the contract was bene- 
ficial or judicious; these were questions for the consideration 
of the district, to be determined according to their view of 
their wants of a schoolhouse and its incidents, and are entirely 
within their jurisdiction. In the exercise of this power, they 
are confined strictly to the purpose for which the law vests 
them with it, that of building a schoolhouse for the district. 
If, under color of this corporate power of a school district, 
the inhabitants should vote to erect an expensive and orna- 
mental building, with a view to improve the neighborhood, 
to enhance the value of real estate, to accommodate societies, 
lectures, dramatic exhibitions, or even to have a convenient 
place for religious meetings or public worship, or for any 
other use than that of a district school, it would not be within 
the legitimate authority of a school district; and any vote to 
levy a tax on the inhabitants for such purpose would be 
void.’ 


Use of Private Property for School Purposes 


In a Tennessee case, decided in 1897, it appears that a house 
and lot were held by trustees for school purposes and for 
religious meetings not interfering with the school. The school 
directors attempted to control the property, interfering with 
the trustees, who were properly carrying out the trust. The 
court said that if the trustees were not properly carrying out 
the trust they could be compelled to do so, but that the direc- 
tors had no right to manage the building as public property. 
It was held contrary to law and public policy to invest public 
school funds in property for the joint purpose of school site 
and religious worship. ‘‘This, however, does not in our opin- 
ion,’’ said the court, ‘‘prevent school directors, when necessary, 
from using a building of this character by permission of the 
trustees, nor from making any suitable arrangement, when 
necessary, for the rent and occupation of the building for the 
use of the public schools.’’” 


19 George v. School Dist. 6 20 Swadley v. Haynes (Tenn.), 
Metc. (Mass.) 497. 41 S. W. 1066. 
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The legislature, moreover, has no power to take a private 
schoolhouse, erected under the provisions of a will of a testator 
as a schoolhouse and place of worship, and constitute it a 
school district, provide for the election of trustees, and invest 
them with taxing power for its support. Under the will the 
property in question remains private property administered 
as a private charity. While the legislature may incorporate a 
private charity, it cannot confer upon it the power to levy 
taxes. A tax is an imposition for the supply of the public 
treasury, and not for the supply of private corporations, how- 
ever benevolent they may be.*! To hold that this so-called 
school district could levy taxes ‘‘ would be to enable the legis- 
lature to confer the taxing power upon any college, seminary, 
or private school of learning by constituting about it an arbi- 
trary district, providing for the election of trustees therein, 
and bestowing upon them the taxing power for the support 
of the institution.’ ’?? 


Adverse Possession of School Property 


When a school corporation brings ejectment to recover a 
schoolhouse site, is the statute of limitations a good defense? 
The Supreme Court of Illinois holds positively that it is. Admit- 
ting that the statute of limitations does not run against the 
state in respect to public rights, unless the state is expressly 
included within the terms of the statute, and that the same 
principle extends also to counties, cities, towns, and minor 
municipalities in all matters respecting strictly public rights, 
the court says that where the public use is limited to the 
inhabitants of the local subdivision the statute of limitations is 
applicable. Therefore, since the people of the state in genera] 
have no interest in common with the inhabitants of a school 
district in a schoolhouse site, the statute of limitations is a 
good defense to an action of ejectment on behalf of the 
district. i, a bifihen St 

This question is difficult, and cases may be cited apparently 
supporting the above decision.*4 It is not possible, however, 


21 Philadelphia Ass’n for Relief 184, 79 N. BE. 579. 
of Disabled Firemen vy. Wood, 39 24 County of Piatt v. Goodell, 97 
Pa. St. 73. Ill. 84, President, etc., of Kaskus- 
22 State v. McAdams, 82 Ill. 356. kia v. McClure, 167 Ill. 23, 47 N. E. 
23 Brown v. Trustees, 224 Ill. 72; Trustees v. Otwell, 158 Il. 
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to reconcile the reasoning of other cases with it.2> The 
authority of the Illinois decision is weakened by the dissent 
of Judge Qilkin, and the Harvard Law Review disagrees with 
it, saying: ‘‘When a state adopts a common free school sys- 
tem, a public corporation invested in pursuance of this policy 
with the title and care of schools and schoolhouse sites would 
seem to be an auxiliary of the state in the administration of 
education, and hence a manager of the property for the benefit 
of the public, although the exercise of its duties may chiefly 
benefit the inhabitants of a locality. Accordingly the statute 
of limitations should not run against it.’’?6 


Harmonizing with the above view is a recent decision hold- 
ing that land granted by an individual to the state for the 
purpose of a state university is held in trust and subject to the 
constitutional and statutory provisions relating to the dis- 
position of school lands. The provision of the statute making 
the statute of limitations run against the state does not apply 
to it, and therefore the state’s title cannot be lost by adverse 
possession.?? 


Sale of School Supplies for Profit in Schoolhouses 


In 1914 a taxpayer of Milwaukee, Wisconsin, sought to 
enjoin the principals of five public high schools in his city 
from conducting, under the sanction of the school board, regu- 
lar stores in the school buildings under their charge. These 
principals sold drawing instruments, school books, stationery, 
and blanks for profit. It was not charged that the profits went 
to the personal enrichment of the principals or the directors; 
and it appeared that the margin realized above cost was added 
to a fund used to beautify and provide equipment for the 
school buildings. It was held, however, that this practice was 
unlawful, as authority to permit the principal to conduct a 
business of selling school supplies at a profit in a school build- 


App. 319, McClannahan vy. Western 806; Adams v. Illinois Central Ry. 
Lunatic Asylum, 88 Va. 466, 13 S. Co., 71 Miss. 752, 15 So. 640; Board 


E. 977. of Education of San Francisco v. 
25 Eastern State Hospital v. Martin, 92 Cal. 209, 28 Pac. 799. 
Graves’ Committee, 105 Va. 151, 26 20 Harv. L. Rev. 644; see 
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ing is not conferred on the school board by the provision that 
it may adopt rules and regulations for the management of 
the public schools and adopt such measures as shall promote 
their public usefulness. 


Said the court: ‘‘If the complaint alleged a state of facts 
which showed that the school board in their official capacity 
were furnishing books and supplies to pupils as an incident to 
a successful and efficient conduct of the public schools, we 
would then have presented to us an entirely different case 
from the one presented by the alleged facts in this complaint. 
The facts alleged in the complaint present a case wherein the 
defendants are charged with conducting ‘regular stores in the 
high school buildings under their charge and control, wherein 
they have sold drawing instruments, school books, stationery, 
and blanks for a profit above the cost of such articles,’ and 
that they so use the buildings without paying any compensa- 
tion therefor. We think that school boards have not been 
granted authority to permit school buildings to be devoted to 
uses other than to school purposes, aside from those uses 
expressly enumerated in the statutes.’ ’?8 


Under the pleadings it is believed that this decision is cor- 
rect, although Chief Justice Winslow dissented, saying: ‘‘ Not 
every departure from the technically exact line of legal duty 
on the part of executive or administrative officers is subject 
to prevention or correction by the taxpayer’s action. The 
complaint is barren of any allegation either that public money 
or property is injured or wasted by the operation of the 
so-called stores, nor does it allege that the interests of the 
educational system are in any way injuriously affected. There 
is therefore no wrong to the taxpayers alleged.”’ 


Lease of School Land for the Production of Oil and Gas 

The board of education of a district in West Virginia leased 
a school yard for the purpose of the production of oil and gas. 
It was correctly held that residents and taxpayers of the dis- 
trict might sustain a chancery suit to annul the lease as 
unauthorized and void. The reason for this holding is con- 
vincing. A board of education is a quasi public corporation, 
existing only under statute, having only the powers given by 


28 Tyre v. Krug et al., 159 Wis. 624. 
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statute and such implied powers as are absolutely necessary 
to execute such express powers. It cannot engage in business 
or make contracts outside of its functions touching education. 
It cannot mine, manufacture, produce, barter, and trade things 
utterly foreign to the object of its formation. It cannot lease 
its land for money making, because the statute provides for 
the accomplishment of its object by taxation, not by negotia- 
tion in the business world. 


As the court declared: ‘‘How utterly foreign to the pur- 
poses of education is the leasing of this lot for oil. The lot is 
very small. It is true the decree provides that work shall not 
go on to the disturbance of the school; but there might be an 
explosion of gas while the children were in the school, thus 
endangering their lives, though no actual operations were 
going on. The lessees might violate these restrictions. The 
lease gives the lessees power to mine, lay pipe lines, build tanks, 
stations, or other structures on the lot to take care of oil and 
gas. Thus this little lot might be filled with greasy, unsightly 
oil tanks and other structures occupying the ground, rendering 
it unsightly and useless for the children as a playground, and 
exposing them to strangers and destroying privacy—in other 
words, practically destroying its usefulness for free school 
purposes. Did the legislature ever intend to vest any such 
power in a school board? If such boards may wield such 
powers, where is the limit, and how far may it not frustrate 
the whole purpose of the ownership of the board? We are 
told that the board has the legal title in fee simple. So it 
has, but it is not a private owner, because it holds such title 
in trust for these plaintiffs and their children, and for those 
that may come after them.” 


From this opinion Justice Miller dissented, saying: ‘‘In 
the resolution of the board authorizing the lease involved here, 
it is recited that the lands immediately adjoining said lot are 
being drilled and operated for oil and gas, some of the wells 
being productive of oil and gas; that a well was then being 
drilled very near the line of said lot; that said schoolhouse lot 
in all probability is underlaid with oil and gas, which will 
likely be exhausted and taken away through wells drilled and 


29 Herald v. Board of Education, A. N. S. 588. 
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being drilled on adjacent land, to the damage and loss of said 
board of education and taxpayers of said district, unless their 
interests are protected; that in the judgment of said board 
it will promote the interests of the citizens and taxpayers of 
said district to have said lot drilled and operated for oil and 
gas upon the usual terms upon which such lands are usually 
operated. Here we must assume is a rich and valuable mine 
underlying this schoolhouse lot. If oil and gas exist there, 
it is as much the property of the owners of the soil as the earth, 
rock, or any other mineral or mineral substance existing there. 
Is the school board to stand by with its hands tied, powerless 
to protect the public property in its keeping, and allow adjoin- 
ing owners and lessees to drain the public land of this valuable 
product?”’ 


This dissenting opinion is based on the erroneous assump- 
tion that a school board may do whatever is financially advan- 
tageous to the district. Were this true they might lease school 
property for an indefinite number of private purposes; yet, 
as we have seen, they cannot do so. School boards can exercise 
such powers only as are given them by law.*° There is no 
force in the suggestion that the board has power to make oil 
and gas leases of school lands in order to preserve the public 
property from ‘‘deportation and spoliation by others.’’ If 
the drainage of oil and gas from school lands by adjoining 
proprietors is a legal wrong, the directors may enjoin it. The 
fact that it cannot be enjoined,®! however, shows that no legal 
right of the district is invaded. This view, moreover, inflicts 
no financial injury upon the district; because, as is pointed 
out in the majority opinion, the school authorities have power 
to sell school land outright at the enhanced value given by its 
mineral deposits and invest the proceeds in other property in 
furtherance of education. 


Lease of School Buildings for Private Schools 


The cases are in conflict as to whether public school build- 
ings may be leased to private or select schools. In an early 


30 Honaker et al. v. Board of 285, 18 Atl. 724, 5 lL. R. A. 781; 
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Rhode Island case it was held that school trustees might 
properly permit a schoolhouse to be used out of school hours 
for the purpose of private instruction in vocal music, the court 
saying that the school system, with all the intellectual and 
material means for instruction provided by it, was designed 
to promote public education, and any use of the school property 
tending to this end, and which did not interfere with the 
regular schools, might be permitted by the trustees as within 
the spirit of their trust.22 So in Vermont it was decided that 
a private school, by consent of the electors of the district, 
properly might be held in a public schoolhouse.*8 In Iowa 
also the court assumed that a select school might be conducted 
in a public schoolhouse.*4 

In Illinois, however, where the village Council of Winnetka 
leased a public schoolhouse to the University of Chicago with- 
out rent, the court declared the lease void as a perversion of 
the property from public school uses, saying: ‘‘Can anyone 
be found who will assert that directors of common schools 
have the power to burden the people with debt, or to levy 
taxes, by the machinery of the law, to purchase ground and 
erect large and costly buildings, and then donate them to 
private corporations, or individuals, for their private use or 
gain, which is what was attempted by this lease? We think 
not. If such bodies can so act they possess a lurking power, 
that has not been suspected, which would enable them, under 
the forms of the law, to plunder the people to their ruin. No 
such power does or can exist under present enactments, even 
if it could be held constitutional to confer such dangerous 
powers.’ 

The use of a public schoolhouse for a select school has been 
restrained in Ohio, the court observing: ‘“‘It has been sug- 
gested that a distinction might be made between uses other 
than for the public schools; and that those which are educa- 
tional in character might be allowed, while those not educa- 
tional should be prohibited. We can see no ground for such 
distinction. The property having been acquired and main- 
tained by general taxation, for the use of the public schools, 


32 Appeal of Barnes, 6 R. I. 591. 34 Townsend vy. Hagan, 35 Iowa 
83 Chaplin et al. v. Hill et al. 194. 
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to which all the youth of the district are entitled to admission, 
it would be a violation of the trust to devote it to any educa- 
tional purpose to the benefits of which each youth within the 
district, of school age, might not of right demand admission 
upon equal terms with others in like condition.’’® Likewise 
the Court of Common Pleas of Pennsylvania has held unauthor- 
ized the use of a public school building, after the conclusion 
of the term, for the purpose of giving private music lessons. 
The Pennsylvania Supreme Court in 1894 affirmed this holding, 
saying such practices are ‘‘a misuse of the school property 
beyond the authority of the school board to authorize and not 
permissible, ’’87 

It is submitted that, in the absence of express legislative 
authority, directors have no power to permit the use of public 
school buildings for private instruction. It is a perversion of 
public property to private uses and a wrong to taxpayers com- 
pelled to support it. If any particular private business may 
be conducted in public school buildings because of its alleged 
educational value, where is the line to be drawn between it 
and other private businesses not having the requisite educa- 
tional value? A field of great uncertainty is opened for 
litigation. It is immaterial that such use is beneficial to the 
community. The question is not whether the community is 
benefited, but whether the school board has power to authorize 
the use. Sunday schools, fraternal organizations, lectures, and 
entertainments also benefit the community, but public school 
buildings cannot legally be devoted to such ends according to 
the great weight of authority. 


Lease of School Grounds for Baseball Purposes 


May trustees of a public school district lease its campus 
during vacation to a baseball club? This issue was raised by 
a suit for an injunction brought by adjacent property owners 
to prevent the district from making such a lease. The trial 
court granted the injunction, but the Court of Civil Appeals 
of Texas dissolved it, holding the lease valid for the following 
reasons: ‘‘The primary object in granting the privilege to 
the Royse Booster Club to use its school grounds as a place 


36 Weir v. Day, 35 Ohio St. 1438. 482, 26 L. R. A. 203; note, 31 L. R. 
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to play baseball is to subserve a public purpose, and not to 
promote some private end. And it clearly appears that such 
incidental use of the grounds could in no way impair the 
school buildings, or interfere in any wise with the orderly and 
successful conduct of the school. 

‘‘The contract under consideration permits the use of the 
school grounds only during the period of time intervening 
between the close of the school in the spring and the beginning 
of the term in the following fall, and will result in quite a 
financial advantage to the school district. It may be true that 
the use to which the grounds will be put under the contract 
is not actually necessary for the promotion of the school, yet, 
as it will not impede or interfere with its progress, or tend 
to injure the school property, such use is not so inconsistent 
with the purposes to which the property has been dedicated 
or set apart as renders the contract permitting it illegal or 
unauthorized. In other words, we think the contract between 
the trustees of the Royse Independent School District and the 
Royse Booster Club, whereby said trustees leased to said club 
a portion of its unused school campus for the purpose of play- 
ing baseball thereon during vacation, in consideration that 
the said club will erect and maintain during the existence of 
the lease a suitable fence enclosing the entire school campus 
and grounds, such fence to become the property of the school 
district, the use of the grounds being so restricted as not to 
permit of injury to or waste of the school property, or inter- 
ference with the conduct of the school, is not ultra vires or 
unauthorized. ’’38 


This decision, it is submitted, is radically erroneous. It 
relies upon a Maryland case,®® which upheld the lease by a city 
of an abandoned schoolhouse to certain field officers of the 
state militia for an armory. The Texas court is not dealing 
with school property owned by a city possessing liberal powers 
of management and disposition. Therefore the Maryland 
decision is not in point; for cities may devote school property 
owned by them to wider uses than independent school corpora- 
tions. It easily may be argued that school property over 


88 Royse Ind. School Dist. v. Macklin, 109 Md. 429, 71 Atl. 949, 
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which cities have control may be used for a purpose which 
would be wholly unauthorized or illegal if such use were 
attempted by a school district whose powers are much more 
restricted than those of cities.4! While this Texas school was 
located in a city, it was owned and controlled by an inde- 
pendent school corporation. Consequently this lease was ultra 
vires by the weight of analogous authority. 

Professional baseball games for which an admission fee is 
charged are not consistent with school purposes. They do not 
subserve any public purpose. They subserve a private purpose 
as truly as theatrical performances, public lyceums, and dances, 
which cannot lawfully be held in schoolhouses. That it was 
profitable to lease the school campus for baseball games is 
wholly immaterial; for it likewise is profitable to lease school 
property for all the other private purposes that the courts 
have condemned. As Judge Brewer has said: ‘‘The extent 
of the injury or benefit is something into which courts will 
not enquire. The character of the use is the only legitimate 
question. ’’# 


Use of Schoolhouses for Religious Purposes 


Schoolhouses cannot legally be used for sectarian or 
religious purposes in the absence of statute. This rule is sup- 
ported by the weight of reason and authority,# although some 
cases have departed from it.44 In 1875 this doctrine was stated 
with irrefragability by the Supreme Court of Kansas, Judge 
Brewer, later a member of the Supreme Court of the United 
States, speaking for the court. Reviewing the application for 
an injunction of a resident taxpayer, Judge Brewer said: 


‘‘In short, he alleges that this building, erected by public 
funds for the purpose of a schoolhouse, is, by the order of the 
directors, used for a variety of purposes and gatherings whoily 
alien to schools and educational matters. It does not appear 
that this is done against the wishes or without the consent of 
a majority of the taxpayers and electors of the district, nor 
that the building is leased without receiving adequate rent. 


41 Note, 31 L. R. A. N. S. 588. 156; note, 5 A. L. R. 886. 
42 Spencer v. Joint School Dist., 44 State of Nebraska v. Gilbert 
15 Kans. 259, 22 Am. Rep. 268. et al. 95 Neb. 527, 145 N. W. 999, 
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Indeed, the question, as it comes before us, may fairly be thus 
stated: May the majority of the taxpayers and electors in a 
school district, for other than school purposes, use or permit 
the use of the schoolhouse built with funds raised by taxation? 
The question is one which in view of the times, and the attacks 
made in so many places, and. from so many different directions, 
upon our public school system, justifies, as it has received at 
our hands, most serious consideration. We are fully aware 
of the fact, that all over the state the schoolhouse is, by gen- 
eral consent, or at least without active opposition, used for a 
variety of purposes other than the holding of public schools. 
Sabbath schools of separate religious denominations, church 
assemblies, sometimes political meetings, social gatherings, etc., 
are held there. Now none of these can strictly be considered 
among the purposes for which a public building can be erected, 
or taxation employed. But it often happens, particularly in 
our newer settlements, that there is no other public building 
than the schoolhouse—no place so convenient as that. The 
use for these purposes works lttle damage. It is used by the 
inhabitants of the district whose money has built it, and used 
for their profit or pleasure. Shall it be said that this is illegal? 
Doubtless if all in the district are content, no question will 
ever be raised; and on the other hand, if a majority object, 
the use for such purposes will cease. It is only when the 
majority favor, and a minority object, that the courts are 
appealed to. That minority may be but a single individual, 
may be influenced by spite, or revenge, or any other unworthy 
motive, but whatever the motives which prompt the litigation, 
the decision must be in harmony with the absolute right of 
all. It seems to us that upon well settled principles the ques- 
tion must be answered in the negative. The public schoolhouse 
cannot be used for any private purposes. The argument is a 
short one. Taxation is invoked to raise funds to erect the 
building; but taxation is illegal to provide for any private 
purpose. Taxation will not lie to raise funds to build a place 
for a religious society, a political society, or a social club. 
What cannot be done directly, cannot be done indirectly. As 
you may not levy taxes to build a church, no more may you 
levy taxes to build a schoolhouse and then lease it for a church. 
Nor is it any answer to say that its use for school purposes is 
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not interfered with, and that the use for the other purposes 
works little, perhaps no immediately perceptible injury to the 
building, and results in the receipt of immediate pecuniary 
benefit. The extent of the injury or benefit is something into 
which courts will not inquire. The character of the use is the 
only legitimate question.’ 


Not many cases have passed directly upon the constitu- 
tionality of the use of schoolhouses for Sunday school and 
preaching services, as distinguished from the mere reading of 
the Bible by the teacher at the opening of the school each day. 
But a majority of the cases involving this question is in accord 
with the views expressed by Judge Brewer,** although 
authority is not wanting for the opposite conclusion.*? 


It is not logical to argue, as has been done, that decisions 
upholding the right of the teacher to read the Bible and pray 
at the opening of school each day are authority in support of 
the proposition that the schoolhouse legally may be used as a 
place for Sunday school, preaching services, or revival meet- 
ings. The decisions that allow the teacher to read the Bible 
and pray aS a morning exercise do so upon the ground that 
he is not thereby a minister conducting religious worship or 
teaching sectarian doctrine; and most of such cases stress the 
fact that the teacher has read unsectarian selections from the 
Bible without comment.*® Whenever the reading of the Bible 
in the public schools is complained of, the courts that do not 
condemn it altogether will consider the character of its use 
and grant an injunction to prevent abuses, such as the reading 
of sectarian selections, sectarian comments, or exercises having 


45 Spencer v. Joint School Dist., 160; Nebraska ex rel. Gilbert v. 


15 Kans. 259, 22 Am. Rep. 268; see 
note, 5 A. L. R. 889. 

46 Dorton v. Hearn, 67 Mo. 3801; 
Scofield v. Eighth School Dist., 27 
Conn. 499; School Dist. v. Arnold, 
21 Wis. 665; Bender vy. Streabich, 
37 Atl. $533 31 Pittsb; . J: Nz S: 
194; Bender v. Streabich, 182 Pa. 
251, 37 Atl. 853, affirming 17 Pa. 
Co. Ct. 609; note, Ann. Cas. 1916 C 
485. 

47 Townsend v. Hagan, 35 Iowa 
194; Davis v. Boget, 50 Iowa 11; 
Nichols v. Board of Directors of 
School Dist., 93 Ill. 61, 834 Am. Rep. 


Dilly, 95 Neb. 527, 145 N. W. 999, 
50 L. R. A. N. S. 1182. 


48 Billard vy. Board of Educa- 
tion, 69 Kans. 53, 76 Pac. 422, 105 
Am. St. Rep. 148; Hackett v. 
Brooksville Graded School Dist., 
120 Ky. 608, 87 S. W. 792, 69 L. R. 
A. 592; Pfeiffer v. Board of Educa- 
tion, 118 Mich. 560, 77 N. W. 250, 
42 L. R. <A. 586; Donahoe vy. 
Richards, 38 Me. 379, 61 Am. Dec. 
256; People ex rel. Jenkins v. 
Board of Education, 2384 Ill. 422, 
$4. N. Hs 1046, 17 oR: AS N2S: 
709; note, 16 L. R. A. N. S. 860. 
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for their direct purpose the worship of God. Thus it is 
apparent that the cases allowing the reading of the Bible by 
a teacher in the public schools are no authority for the proposi- 
tion that public school buildings can be used as a place for 
Sunday schools, preaching services, or revival meetings, since 
such exercises consist largely of the reading of sectarian selec- 
tions from the Bible and sectarian comments upon them agree- 
able to the views of some particular religious denomination; 
and so far as preaching services and revival meetings are con- 
cerned, they almost always are conducted by a ‘‘minister of 
religion.”’ 


Statutes Affecting the Use of Schoolhouses 


Should a statute purport to enlarge the legal uses of school- 
houses, it becomes necessary to consider (1) the interpretation 
of the statute, and (2) the constitutionality of it. 

In 1905 the Supreme Court of Indiana was called upon to 
interpret the following statute: ‘“‘If a majority of the legal 
voters of any school district desire the use of the schoolhouse 
for other purposes than common schools, when unoccupied for 
common school purposes, the trustees shall upon such appli- 
cation, authorize the director of such school district to permit 
the people to use the house for such purpose.’’ The court held 
that the term ‘‘unoccupied for common school purposes’’ had 
reference only to the time intervening between terms of school, 
and did not authorize a religious organization to use a school- 
house on Sundays and evenings during a school term, when 
the school was not actually in session. As Judge Wiley 
expressed it: ‘‘A schoolhouse is occupied for ‘school purposes’ 
from the time a school term opens until it closes, including 
school days, Saturdays, Sundays, and nights, in the same sense 
that a dwelling house is ‘occupied’ by a family as a domicile, 
even though all members of the family are temporarily 
absent.’’ 

According to the language of this Indiana statute, a school- 
house may be used for religious purposes between school terms. 
Is such a statute constitutional? The Indiana Court did not 


49 State ex rel. Freeman v. 669; Church v. Bullock (Tex. Civ. 
Scheve, 65 Neb. 853, 91 N. W. 846, App.), 100 S. W. 1025, 109 S. W. 
59 L. R. A. 927; Millard v. Board 114; note, Ann. Cas. 1916 A 806. 
of Education, 121 Ill. 297, 10 N. E. 
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decide, contenting itself by saying: ‘‘In this connection, with- 
out comment, we desire to call attention to an expression in 
Section 4, Article 1, of the state constitution, as follows: ‘No 
man shall be compelled to attend, erect, or support any place 
of worship, or to maintain any minister, against his con- 
sent.’’’50 It is fair to conclude that if the pleadings had 
required the court to pass upon this point, it would have found 
the statute unconstitutional. 

It is submitted that, according to the better reason, no 
statute, under the ordinary provisions of our state constitu- 
tions, can legally permit schoolhouses to be used for religious 
purposes. If it is contrary to the state constitution for religious 
services to be held in public schoolhouses—and, as we have 
seen, a majority of the cases hold that it is, and some even 
prohibit the reading of the Bible therein by the teacher without 
comment—then it is obvious that a statute cannot authorize 
such religious services, for this would permit the statute to 
abrogate the constitution. Every case holding religious 
services unconstitutional in the absence of statute logically is 
an authority for holding unconstitutional the statute permit- 
ting the same. It is strange doctrine to hold that a taxpayer’s 
constitutional right not to support any ministry, religious sect, 
or place of worship against his consent ceases to exist upon 
the enactment of a statute depriving him of such right; 
yet in a majority of cases directly involving the constitu- 
tionality of statutes authorizing the use of schoolhouses for 
religious meetings, such statutes have been upheld.1 Such 
decisions are not reputable and their reasoning will not bear 
the test of analysis. Judge Sheldon perhaps has stated as 
well as possible the reasoning upon which such statutes are 
sustained. Speaking for the Supreme Court of Illinois, he has 
declared : 

‘‘In what manner, from the holding of religious meetings 
in the schoolhouse, complainant is going to be compelled to 
aid in furnishing a house of worship and for holding religious 
meetings, as he complains in his bill, he does not show. We 


50 Baggerly v. Lee, 37 Ind. App. School Dist., 93 Ill. 61, 34 Am. Rep. 
139, 73 N. EH. 921. 160; School Directors v. Toll et 

1 Note, 105 Am. St. Rep. 156; al., 149 Ill. App. 541; Hurd v. Wal- 
Davis v. Boget, 50 Iowa 11; Town-_ ters, 48 Ind. 148; State ex rel. Gil- 
send v. Hagan, 35 Iowa 194; bert v. Dilley, 95 Neb. 527, 145 N. 
Nichols v. Board of Directors of W. 999, 50 L. R. A. N. S. 1182. 
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can only imagine that possibly, at some future time, he might 
as a taxpayer, be made to contribute to the expense of repairs 
rendered necessary from wear and use of the building in the 
holding of religious meetings. A single holding of a religious 
meeting in the schoolhouse might, in that way, cause damage 
to some degree to the building, upon the idea that continual 
dropping wears away stone, but the injury would be inappre- 
ciable. As respects any individual pecuniary expense which 
might be in this case involved, we think that consideration may 
be properly disposed of under the maxim de minimis non 
curat lex. 


‘Religion and religious worship are not so placed under 
the ban of the constitution that they may not be allowed to 
become the recipient of any incidental benefit whatsoever from 
the state. That instrument itself contains a provision author- 
izing the legislature to exempt property used for religious pur- 
poses from taxation; and thereby, the same as is complained 
of here, there might be indirectly imposed upon the taxpayers 
the burden of increased taxation, and in that manner the 
indirect supporting of places of worship. In respect of the 
possibility of enhanced taxation, this provision of the constitu- 
tion itself is even more obnoxious to objection than this per- 
mission given by the school directors to hold religious meetings 
in the schoolhouse.’” 


In 1910, however, the Supreme Court of Illinois decided 
that the reading of the Bible in the public schools was uncon- 
stitutional, and thus necessarily reversed the above decision 
of Judge Sheldon. The answer to Judge Sheldon’s opinion 
may be put as follows: (1) Though a single religious meeting 
may inflict inappreciable injury only, yet this is injury; 
besides, regular meetings would cause greater deterioration, 
together with the unavoidable displacement, injury, and loss 
of the private property of the pupils. But as Judge Brewer 
has declared: ‘‘The extent of the injury or benefit is some- 
thing into which courts will not inquire. The character of 
the use is the only legitimate question. The use of a public 
schoolhouse for a single religious or political gathering is 


2 Nichols v. Board of Directors 3 People ex rel. Ring v. Board of 
of School Dist., 93 Ill. 61, 34 Am. Education, 245 Ill. 334, 92 N. E. 
Rep. 160. 251, 29 L. R. A. N. S. 442. 
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legally as unauthorized as its constant use therefor.’’* (2) 
That constitutions generally authorize the exemption from 
taxation of property used for religious purposes, and thus 
indirectly compel the support of the taxpayers, is immaterial. 
The Constitution of the United States gives the American 
citizen religious liberty against the Federal Government only. 
The state need not accord him religious liberty at all, but 
every state in its constitution has done so to greater or less 
extent. When a state constitution grants religious freedom 
in a certain particular, a statute violating said grant is uncon- 
stitutional. It is no answer to say that the constitution in 
some other particular grants less liberty than the offending 
statute.5 The proper way to devote schoolhouses to religious 
purposes is not by passing statutes in conflict with the state 
constitution, but by amending the constitution so that it clearly 
permits it. 


4 Spencer v. Joint School Dist., 268; Scofield v. Eighth School 
15 Kans. 259, 22 Am. Rep. 268. Dist., 27 Conn. 499; School Dist. v. 

5 Cooley’s Constitutional Law, Arnold, 21 Wis. 665; note, 33 L. R. 
p. 224; Spencer v. Joint School A. 118; 8 Cyc. 884; 6 R. C. L. p. 
Dist., 15 Kans. 259, 22 Am. Rep. 251. 


CHAPTER XII 


CONTRACTUAL CAPACITY AND LIABILITY OF PUBLIC 
SCHOOL DISTRICTS 


Introduction 


A school district can contract only in its corporate capacity ; 
and its contracts must be expressly or impliedly authorized by 
law.t_ Persons dealing with it are chargeable with notice of 
this limitation.2 According to some statutes certain school 
contracts can be made or authorized only by legal votes at a 
regularly called district meeting. One may suppose a meeting 
to be legally called and that he is making a legal contract 
with the district; but having ascertained that such is not the 
case, he may avail himself of this defense and insist that the 
alleged contract is not binding for want of mutuality. 

At a regular meeting trustees may empower one or more 
of their number to contract for the district; but when two 
persons are authorized by a board to make a contract in its 
behalf, a contract signed by only one is not binding on the 
district. A member of the board of education cannot change 
a contract made by the board, unless he has been authorized 
to do so;> and without delegated authority the individuals 
composing the board have no power to bind the school cor- 
poration except by a legal vote at a meeting of the board.® 
If, however, such an attempted contract on the part of one 
or more members of the board is one which the board acting 
as such has power to make, the district later may become liable 
by ratification for the reasonable value of the benefits received.” 


A person contracting with a school district is bound to 
know what contract the board has authorized its president to 


1 Snoddy v. Wabash School Tp., 
17 Ind. App. 284, 46 N. E. 588. 

2 Schofield v. School District, 
105 Kans. 348, 184 Pac. 480, 7 A. L. 
R. 788. 

8 Third School Dist. in Stough- 
ton v. Atherton, 12 Metc. (Mass.) 
105. 
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5 State v. Tiedemann, 
55: 

6 State v. Liberty Tp., 22 Ohio 
St. 144; Hazen vy. Lerche, 47 Mich. 
626, 11 N. W. 413. 

7 35 Cyc. 962. 
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make.8 He is bound to take notice of the official character 
of the trustees he deals with and that he can bind the school 
corporation only by contracts authorized by law.? The acts 
or contracts of school boards within the scope of their authority 
and in the performance of their statutory duties are pre- 
sumed to be valid and binding on the district..° But when 
their acts are not expressly authorized by statute, no such 
presumption arises, and the burden is on the party relying 
upon the fact that they were duly authorized to establish 
affirmatively such fact.11 Where the law fixes a certain time 
and place for transacting the annual business of a school dis- 
trict, and a meeting is held on a different day and authority 
is voted the school directors to make a contract, the contract 
made in pursuance of such vote is void. Ultra vires contracts 
impose no liability upon the public fund of the district or upon 
the individual members of the board.!% 


Miscellaneous Examples of School Contracts 


The following examples illustrate the various contracts that 
school officials have capacity to make. A statutory prohibition 
against the board of education buying a school site does not 
prohibit a lease of a temporary site. A school district may 
contract to build and keep in repair a division fence as part 
of the consideration for a conveyance of land for a school 
site.5 It may contract for the drilling of wells, and may 
even authorize steps to be taken to secure a highway by its 
schoolhouse, binding the district for the expense incurred.” 
A board of education may build a central heating plant from 
which heat is distributed through pipes to a group of school- 
houses in the vicinity of the plant.1S A school district may 


8 Rutledge v. McCue, 10 Kulp 94, 4 S. W. 278. 
(Pa) bie 13 Lasky v. Board of Education, 
9 Weil v. Raymond, 142 Mass. 35 Ohio St. 519. 
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10 Burkhart v. Georgia School 
Tp., 9 S. D. 315, 69 N. W. 16; Mar- 
tin v. Common School Dist., 98 
Minn. 414, 101 N. W. 952. 
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Thompson, 5 Minn. 280. 

12 Fluty v. School Dist., 49 Ark. 
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14 Millard v. Board of Education, 
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16 Note, 7 A. L. R. 798. 
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contract for the protection of third persons furnishing material 
to contractors to be used in the construction of a school build- 
ing under a power to erect school buildings and to provide 
for their payment.” It may not, however, give a bonus or 
gratuity to a contractor for the erection of a schoolhouse more 
speedily than the contract requires.” 


The directors of a school district have power to borrow 
money to discharge a debt which has been legitimately created 
and may pledge the credit of the district to repay it.24 The 
incidental power of a school district as a corporation to borrow 
money to pay debts legally incurred is not taken away by the 
power given to raise money by taxation.?? Directors only have 
power to contract for the services of a janitor, and such a 
contract made by a teacher is not binding upon the district, 
although the board refuses to make it, and such services are 
absolutely necessary.2> Under a statute empowering school 
boards to act with a view of abating any contagious disease 
prevalent in their district, a school board has power to contract 
with an undertaker to bury a poor person who has died of 
smallpox.*4 Authority to provide for the teaching of music 
implies the power to purchase a musical instrument, such as 
an organ.”® A piano may be purchased for the purposes of a 
graded or high school.*® A school commissioner who is author- 
ized to sell school land upon credit may contract with the pur- 
chaser for the payment of interest.?7 


Implied Contracts of School Officials 


An express contract is an agreement entered into by the 
parties in so many words. An implied contract, on the other 
hand, is one in which the agreement is not entered into in so 
many words, but is inferred from the facts and circumstances 
of the case. Thus the only difference between an express and 


19 Conner Co. v. Olson, 135 Wis. 
Swirl, THER IN, Wye, Bile 
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Dist., 34 Pa. Sup. Ct. 323. 
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an implied contract is in the evidence by which the agreement 
is shown.”8 

A school district, in like manner as a private corporation 
or an individual, may become bound by contracts implied from 
its acts or the acts of its agents.227 Thus it becomes bound by 
an implied contract, where in the absence of an express con- 
tract it received money, property, or services under circum- 
stances showing an agreement to pay for them, provided it 
might have entered into an express contract therefor. On this 
principle the district is bound to pay for building material 
which a school board, having authority to procure, purchases 
in a wrongful manner.®? Likewise a district is liable to a 
superintendent employed in an informal manner. ‘‘As this 
contract of employment was one which the board itself could 
lawfully make,’’ said the court, ‘‘the question arises as to 
whether, if the plaintiff actually performed the duties with the 
knowledge and consent of the board and the district received 
the benefit of his services, the law will not imply a promise 
on the part of the district to pay what such services were 
reasonably worth’’; and it was decided that the district was 
liable to this extent on an implied contract.*! 


Where a prudential committee de facto, not legally elected 
but acting in good faith as such, repaired a schoolhouse and 
boarded the teacher without any objection on the part of the 
district, the latter was held liable on an implied contract. 
Admitting the committee was not legally elected, the court 
said that the school authorities ‘‘stood by in silence while 
regular service was being rendered for the district by one 
having the color of right; and such service as the district 
would have been bound to pay for to the plaintiff had he been 
a de jure officer. A promise will sometimes be implied from 
the silence or presumed assent of the party. If one accepts 
or knowingly avails himself of the benefit of services done for 
him without his authority and request, he shall be held to pay 
a reasonable compensation for them.’’* Here the plaintiff’s 


28 Page on Contracts, p. 21; 31 Davis v. School Dist. of City 
Clark on Contracts, p. 17. and Tp. of Niles, 81 Mich. 214, 45 

29 25 Cyc. 964. N. W. 989. 

30 McClure Bros. v. School Dist., 32 Rowell v. School Dist., 59 Vt. 
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right to recover was not affected by a vote of the district to 
have the teacher board around. ‘‘Such vote,’’ as the court 
observed, ‘‘was not the making of a legal provision for board.”’ 

A written contract entered into on behalf of a school dis- 
trict may be unenforceable, because not executed by author- 
ized parties or according to law; yet if the district legally 
could have made the contract, it is answerable to the extent 
of the benefits received thereunder. ‘‘It is contended,’’ said 
the court, ‘“‘that the action was prematurely brought, that 
notice and demand were necessary before the plaintiff was 
legally entitled to payment. It is to be kept in mind, that the 
defendants resist the validity of the special contract on the 
ground that they never assented, nor were they parties to it, 
and they have thus succeeded in avoiding it. They are not, 
therefore, to call it in aid for any purpose. The plaintiff has 
performed certain beneficial services, and furnished sundry 
materials for the erection and finishing a schoolhouse for the 
defendants, having been employed so to do by their agents. 
The law thereupon implies a contract by which they became 
indebted to the amount of these services, and the plaintiff is 
no more required to give notice, or demand payment of the 
debt, than he would be of a note of hand.’’* 

Since an implied contract differs from an express one only 
in the evidence by which the agreement is shown, it follows 
that if under the law a school district cannot enter into an 
express contract, it cannot enter into an implied contract of 
the same nature and scope. Thus where the seller of school 
apparatus sued the district to recover therefor, it was held 
that he could not recover either on the-order for the purchase 
price or on a quantum meruit, because the purchase was illegal. 
The only remedy of the seller, under such circumstances, is to 
claim the property itself. Said the court: ‘‘The authority 
given to the school directors by the statute is that they ‘may 
appropriate to the purchase of libraries and apparatus any 
surplus funds, after all necessary school expenses are paid.’ 
This would seem to be a limitation of the power to make 
purchases of this kind to the circumstances named, and to be 
an implied denial of any power to purchase generally on credit. 
There was no attempt or offer to show that there were surplus 


33 Norris v. School Dist., 12 Me. 298, 28 Am. Dec. 182. 
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funds, after all necessary school expenses were paid, applicable 
to the purchase which was here made. The order implies the 
contrary, as it is payable at a future day, with interest, and 
generally out of any money belonging to the school district. 
Under the evidence offered, we are of the opinion the contract 
of purchase should be held to be unauthorized and void, and 
that there should not be any contract implied by law to pay 
for the articles arising from their receipt and use.’’24 


If under the direction of school officials ‘‘there is a 
departure from the plans and specifications for a schoolhouse, 
and the building later is accepted and used by the district, 
the district is liable for the reasonable value of the extra labor 
and material.’’*> In order to bind the district, however, the 
act relied on as an acceptance of the labor and material fur- 
nished must be legal and binding on the district.“* Thus where 
directors build a schoolhouse without a vote of the people as 
required by law, the levying of a tax to defray the expense 
does not legalize the act, as no taxpayer is bound to pay such 
a tax.37 


Where a statute expressly provides that certain contracts 
of the school district shall be in writing, it cannot be held liable 
for benefits received under an oral contract, since such a 
holding would practically nullify the statute. Thus a district 
is not liable on an implied contract for the value of the services 
of a janitor, where the statute requires such a contract to be 
in writing.®8 

The assignee of an oral or written claim against a school 
district has no better right than his assignor; and the suc- 
cessors of the directors making the contract sought to be 
enforced may question the same. In the absence of power to 
contract for the labor or material for which the claim is given, 
there can be no innocent holder of it. ‘‘He should have looked 
to the authority to make the contract in satisfaction of which 
the orders are drawn.’’°? 


34 Clark vy. School Directors, 78 37 School Directors v. Fogleman, 
Ill. 474. 76 Ill. 189. 

35 Watkins v. School Dist., 85 38 Taylor v. School Dist., 60 Mo. 
Kans. 760, 118 Pac. 1069. App. 372. 

36 Jordan y. School Dist., 38 Me. 39 School Directors v. Fogleman, 
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Ratification of Unauthorized Contracts 


The liability of a school district on account of a ratification 
of a contract should be distinguished from its liability on 
account of an implied contract. The obligation arising from 
the ratification of a contract does not exist until the ratification 
is made; whereupon the contract becomes valid from the date 
on which it was made. The obligation arising from an implied 
contract, however, exists from the inception of the contract 
and continues until it is legally discharged.” An illegal or 
void contract cannot be ratified.44 No new consideration is 
necessary for ratification.*2 To be efficacious, a ratification 
must be made by a party who had power to do the act in the 
first place, and it must be made with knowledge of the material 
facts. Once validly made a ratification cannot be dis- 
affirmed.* 


Unauthorized purchases or other contracts on behalf of 
school districts may be ratified by acceptance of the benefits. 
If the goods are received and used for the benefit of the dis- 
trict under such circumstances and for such length of time 
as to raise the presumption that it is with the common consent 
of the district, or perhaps with the unanimous consent of the 
trustees, the law imposes on the district the obligation to pay 
for them.* But in such eases the district is liable for their 
reasonable value only, without regard to the contract price ;* 
and payment of the original price without interest does not 
make the district liable for interest which it expressly has 
refused to pay.*? 

In holding a school district lable for furniture bought for 
it by the members of the district board acting separately, the 
Kansas Supreme Court declared: ‘‘It may be conceded for 
the purposes of this case that both these written instruments 
were void, and that no action could be maintained on either 
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or both of them; yet the defendant district, having received 
and retained the property which the court finds to have been 
fairly worth the price stated in the written contract, is bound 
in common honesty to pay for it. During all the time this 
furniture has been in the possession of the defendant district, 
it is fair to presume that the schoolhouse which was furnished 
with the seats and desks purchased from the plaintiff, was 
used in the same manner as schoolhouses are ordinarily used. — 
It is fair to presume that the school district board met there, 
and caused the seats to be placed in the building, and to be 
used by the district. The board and the residents of the 
school district must all have known of the use of this property ; 
and their continued retention and use of it shows a perfect and 
complete ratification of the purchase made by the district 
officers.’ ’48 

The same court previously had held that ‘‘a contract for 
building a schoolhouse, void because made only by one mem- 
ber of the school board, may be ratified and made binding by 
the action of the school district in completing the building, 
left unfinished by an absconding contractor; by furnishing the 
same with seats, desks, and other necessary schoolhouse furni- 
ture; by occupying the same for school purposes; and by 
insuring the same.’’49 Likewise a contract for the erection 
of a schoolhouse made by the board in excess of its power is 
ratified by the action of the electors in authorizing a settle- 
ment of a controversy which grew out of it.°° So an invalid 
purchase of a school site is impliedly ratified by a vote of the 
district authorizing the building of a schoolhouse on it and 
the issuance of bonds for that purpose1 But a teacher has 
no authority to act for the board in accepting a new school 
building, and therefore the fact that unknown to the board 
the teacher taught in it does not ratify the unauthorized con- 
tract by which the building was erected.” 

Not all unauthorized contracts, however, can be made good 


48 Union School Furniture Co. v. Carolan, 182 Ill. 119, 55 N. E. 58; 
v. School Dist., 50 Kans. 727, 32 Nichols v. Board of Directors of 
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by ratification. The power of the board or district to validate 
such contracts is limited to those that the district, in the first 
instance, legally might have made; as authority to do the act 
ratified is a condition precedent to ratification.2 Thus in an 
action brought against a school district to recover the price 
of a safe, the Supreme Court of Wisconsin said: ‘‘If the board 
had no authority to purchase the safe in the first instance, it 
could not validate the void purchase by ratification, for that 
would be doing indirectly what it had no power to do directly. 
Ratification presupposes authority to do the act that is 
ratified.’ 4 

Applying this doctrine to the suit of a contractor, who sued 
a district to recover for labor and material used in the con- 
struction of a schoolhouse, the Supreme Court of New Hamp- 
shire said: ‘‘The district had no power to build a schoolhouse 
on that location, or to authorize the plaintiffs to build one. 
If the district owned the land, it could not lawfully raise or 
appropriate money for the erection of a schoolhouse upon it. 
The district had no authority to assess the taxpayers for that 
purpose. The votes of the district, being absolutely void from 
lack of corporate power, were incapable of confirmation, and 
no subsequent acts of ratification or acceptance could give 
validity to the plaintiff’s claim. If the district had no power 
to authorize the building of the schoolhouse, it had no power 
to bind itself by subsequent acceptance.’’ 

Unless the goods received under an unauthorized contract 
are used with the common consent of the district or trustees, 
the law imposes no obligation on the district to pay for them. 
Thus it is not sufficient evidence of a ratification of a purchase 
of stove and pipe that they were allowed to remain in the 
schoolroom.® So the use of articles by a school for three 
weeks at the end of a term does not show the common consent 
of the district.? Indeed it has been said, in respect to an 
unauthorized purchase of maps and other apparatus by the 
district board of the township, that ‘‘to hold meetings and to 
take no steps to repudiate is not in law an adoption of such 


3 Glidden v. Hopkins, 47 Ill. 525; 303, 10 Atl. 119. 
Jackson vy. Conneantville Borough 6 Currie v. School Dist., 35 
Sch. Dist., 280 Pa. 601, 125 Atl. 310. Minn. 163, 27 N. W. 922. 

4 Glidden State Bank v. School 7 Andrews v. School Dist., 37 
Dist., 143 Wis. 617, 128 N. W. 235. Minn. 96, 33 N. W. 217. 

5 Brown v. School Dist., 64 N. H. 
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act’’ and that ‘‘neither the use of the maps in the school nor 
the failure to object when no affirmative action was invoked, 
would amount to a ratification.’’® 

It has been held that ‘‘the use of a schoolhouse after 
unauthorized repairs are made, does not imply a promise to 
pay therefor, as such a doctrine would compel the district to 
abandon the house entirely or else pay for the unauthorized 
repairs.’’® Likewise the action of the officers of a school dis- 
trict in borrowing and expending money in the improvement 
of school property without lawful authority raises no lability 
against the school district: for money had and received, nor is 
it sufficient to create an estoppel against such district to deny 
its liability for the benefit received. No estoppel or ratification 
ean be inferred from its retention or enjoyment of the benefit 
of the expenditure when it has had no option to reject the 
improvement. 


Reimbursement of Teachers for Necessary Supplies 


Unless requested to do so by the school board, a teacher 
at his own expense should not furnish his school any necessary 
supplies, expecting to be reimbursed by the district, because 
the courts deny his right to recover on an implied contract. 
In a case decided by the Supreme Court of Kentucky in 1910, 
it appears that a school board had failed to pay rent for the 
schoolhouse, to buy the coal, to furnish the seats, crayons, 
blackboards, and the lke, incident and necessary to the con- 
duct of the school. In order to carry on the school the teachers 
paid the rent and bought these supplies. The school board, 
however, neither requested them to do so nor promised to 
reimburse them; and it was held that they could recover noth- 
ing from the district for these expenditures. 

‘“The teachers,’’ said the court, ‘‘in contracting and paying 
these obligations, were volunteers. No man, entirely of his 
own volition, can make another his debtor. The school board 
could have been required by mandamus, at the suit of any 
proper party, to furnish a place for the conduct of the school. 


8 Taylor v. Dist. Tp. of Wayne, School Dist., 50 Kans. 727, 32 Pac. 
25 Iowa 447; Honey Creek School 368, 20 L. R. A. 136. 
Tp. v. Barnes, 119 Ind. 213, 21 N. 10 Young v. Board of Education, 
E. 747. 54 Minn. 385, 55 N. W. 1112, 40 Am. 
9 Union School Furniture Co. v. St. Rep. 340. 
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They had their teaching contract; and if the board made it 
impossible for them to teach, by failing to furnish a place 
for conducting the school, they had their right of action on 
their contract, subject to the customary principles involved in 
such cases. They adopted neither of these courses, but instead 
voluntarily paid an obligation which was not theirs.’’!4 

Only one other case has passed upon this specific question,!2 
and it announces the same doctrine. After the failure of the 
directors of a school to hire a janitor, the teacher did so, and 
was denied reimbursement. ‘‘The fact that the school could 
not have been carried on without the services of a janitor,’’ 
declared the court, ‘‘does not strengthen the plaintiff’s claim 
for compensation. Suppose the defendant’s directors had 
refused to keep the schoolhouse in repair and good condition, 
or to provide fuel and other material necessary for the use 
of the school, as in duty bound to do under the statute, would 
the plaintiff have been justified in having these neglected 
duties performed by others at the expense of the district? 
Most certainly not. If, in consequence of the neglect of these 
duties, the plaintiff could not carry on his school for the term. 
this would not exonerate the defendant from liability to 
plaintiff for his wages under the contract. But the entering 
into a valid contract with plaintiff to teach the district school 
did not invest him with any of the powers conferred upon the 
board of directors by the statute. He had no more power to 
employ a janitor than he had to repair the schoolhouse or 
provide fuel at the expense of the district. These functions 
belonged to the board of directors, and no other person could 
exercise the same for them, and they only in the mode pre- 
seribed by statute.’’! 

Undoubtedly the power of a teacher to hold a school dis. 
trict for articles purchased for it by him is neither greater 
nor less than that of any other individual ;!* and decisions on 
the liability of public corporations generally are applicable, 
when the teacher raises such a question. It is hard for a 


11 Noble v. Williams, 150 Ky. 15 Notes, 41 L. R. A. N. S. 473; 
439, 150 S. W. 507, 42 L. R. A.N.S. Perry Water, Light & Ice Co. v. 
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i2 Note, 42 L. R. A. N. S. 1177. 39 L. R. A. N. S. 72; McCormick 
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teacher to lose the money that he has spent for the necessary 
supplies that he has furnished the school entirely of his own 
volition, yet it is difficult to find a legal theory on which he 
ean recover. The neglect or refusal of the proper school 
authorities to procure such supplies tends to show a disinclina- 
tion on their part to obligate the district for them. The 
teacher’s case is not so advantageous for a recovery on an 
implied contract as the case of those who have recovered on 
this theory. The teacher has not furnished the supplies at 
the request of a legal trustee, or anyone acting under color 
of legal authority to contract for the district.17 He cannot 
show any affirmative action of the district accepting the sup- 
plies, which some cases require;!® and his position is similar 
to the case of one who cannot recover for his unauthorized 
improvement of school property since there is no lability on 
the part of a district to pay for property which it has had 
no option to reject. Where a teacher as a mere volunteer 
has furnished his school necessary supplies, the district cannot 
be held liable on the theory that the use of them amounts to 
a ratification of an unauthorized contract made in its behalf, 
because no person assuming to act on behalf of the district 
has requested him to furnish the supplies, and consequently 
there is nothing for the district to ratify.?° 


Issuance of School Bonds 


School districts have such power, and such only, as is con- 
ferred upon them by statute to issue bonds for school pur- 
poses.24_ The officers of a school district have no power to issue 
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bonds except in the form and manner provided by statute, and 
they cannot circumvent the law by issuing warrants and selling 
them and investing the proceeds.22 


Bonds issued by a city school for the purpose of building 
a dormitory and boarding house are illegal, and taxes to pay 
the interest on them may be enjoined, since such buildings are 
in no sense necessary or proper for a public free school.” 
Likewise the issuance of bonds by a school district for the 
purpose of providing an agricultural farm is void, although 
the constitution authorizes ‘‘additional support to public 
schools’’ and a statute requires the principles of agriculture 
to be taught in the public schools, because the ‘‘principles”’ 
intended is not the practical part of such science, but its theo- 
retical part, and any other construction would authorize the 
establishment and operation of a farm for instruction in horti- 
culture, or a model home for instruction in home economy, or 
a zoo for instruction in zoology.*4 


In suits for an injunction against the issuance of school 
bonds, the trustees cannot consent to the entry of a decree 
amounting to a fraud upon the district. Thus, where in a 
pending suit a majority of the board stipulated personally 
with the plaintiff that judgment should be entered in his favor 
and on such agreement, without evidence or findings, the court 
ordered judgment accordingly, it was held on appeal that no 
judgment was permissible on such collusive, illegal, and void 
stipulation.”5 


A purchaser of school bonds is bound to see whether 
authority to issue them exists,?6 and is charged with notice 
of limitations on the power of the district to become indebted,?* 
and of the financial condition of the district, so far as it affects 
the validity of the bonds.28 To recover thereon, he must prove 
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that all the steps necessary to their issuance have been taken, 
whether or not the bonds recite that they have been.29 Where, 
to illustrate, a petition is required by statute to state the 
purpose for which school bonds are to be issued and the 
petition says that they are ‘‘to build a new public school build- 
ing,’’ but the election is held to vote on bonds ‘‘for building 
and furnishing a new schoolhouse,’’ the bonds are invalid. 
This is because the purpose of the statute is not complied with, 
as voters may favor bonds for a new building but not for new 
furniture.*° If the proper school officer, however, has filed a 
statement as required by statute, showing that all the statutory 
requirements have been complied with, the district is not 
allowed to deny it.?! Likewise if a bond in the hands of a bona 
fide purchaser recites that it was issued according to law and 
by vote, the district is estopped to deny it.? But if a bond 
recites that it was issued for a specific purpose as authorized 
by statute and the statute does not so authorize,*? or it was 
issued and used for an unauthorized purpose,** its validity 
may be denied by the district. 


Under some statutes a school bond election can be called 
only upon the petition of a certain number of the voters of 
the district.25 Hence the question of the time within which a 
petitioner may withdraw his name from the petition may 
become important. Considering this subject the Supreme 
Court of Kansas recently has said: ‘‘In some cases it has 
been held that withdrawals may only be made while a petition 
is in circulation, and before it has been filed or presented for 
action. Some hold that withdrawals may be made until the 
petition has been filed and jurisdiction has attached, but that 
withdrawals will not be allowed which would defeat jurisdie- 
tion. A greater number of the authorities apply a more lberal 
rule, which permits a petitioner to withdraw his name at any 
time before final action is taken upon the petition by the officer, 
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board, or tribunal to which it is presented. In a number of 
the cases the right of withdrawal is regulated by statutory 
enactment.’ 36 


School bonds issued without statutory authority, or for 
an unauthorized purpose, are void, even in the hands of inno- 
cent purchasers.3? They cannot be validated by a vote of the 
people of the district authorizing them to be issued, where the 
law does not authorize such a vote.28 But they may be ratified 
and rendered valid by an act of the legislature.2® And accord- 
ing to some courts, notwithstanding the fact that the bonds 
on which a loan to a school district is made are void, if the 
money is advanced in good faith and is used by the district for 
school purposes not ultra vires, the district is under a legal 
obligation to refund the money so advanced. This liability, 
it is said, springs from the moral duty to make restitution.” 
Since mere irregularities or informalities do not render school 
bonds unenforceable, it has been held that, when properly 
issued they are not invalidated by necessary delay in issuing 
them after they are authorized ;*! or by their issuance for a 
less amount than has been authorized; or by the failure to 
provide a sinking fund for their payment; or by the levy of 
a tax for interest in excess of the amount required to pay the 
interest on the bonds.*? Clearly the right of a holder of school 
bonds to recover on them cannot be defeated because of a 
misapplication of the proceeds of the sale of such bonds.® 


It is necessary that it shall clearly appear on the face of 
the proceedings for the issuance of school bonds that they are 
issued only for the purpose authorized by statute.44 While a 
city, when authorized by its charter, may issue municipal 
Dist., 88 
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bonds for school purposes, yet its power to do so is not 
exclusive, and the school district, embracing the city and the 
territory attached thereto for school purposes, also may issue 
district school bonds.*6 Indeed, the establishment of a public 
school system and the exercise of the taxing power for its 
maintenance is at the same time a state, a county, and a 
municipal purpose, and a state is not a ‘‘company, association, 
or corporation’’ within the meaning of a constitutional pro- 
vision prohibiting a county or city lending them credit. 
Bonds issued by a de facto board of education, within the 
powers granted to a board legally organized, are binding on 
the district in the hands of bona fide purchasers.48 Such pur- 
chasers from a district illegally organized have an equitable 
lien on the building erected with the money realized from 
the bonds.*® It has been held that the power to issue school 
bonds may be implied from a statute authorizing school dis- 
tricts to borrow money; but by the better holding such is 
not the case.*! Obviously, however, express authority granted 
to school boards to issue bonds bearing interest carries with it 
power to issue interest coupons attached to the bonds.1 Where 
school bonds are by law negotiable, the fact that they were 
issued and delivered to the purchaser without requiring pay- 
ment by him does not affect their validity in the hands of a 
subsequent bona fide holder in due course, and the coupons 
are entitled to the same immunity as are the bonds of which 
they were originally a part.” 


Although the law empowers a district to issue bonds to 
pay for sites for schoolhouses, to erect buildings thereon and 
to furnish the same, it has no authority to barter such bonds 
to a contractor for the erection and furnishing of a schoolhouse 


45 Revell v. Mayor, 81 Md. 1, 31 
Atl. 695. 

46 Los Angeles City School Dist. 
v. Longden, 148 Cal. 380, 83 Pac. 
246; Los Angeles City High School 
Dist. v. Longden, 148 Cal. 393, 83 
Pac. 248. 

47 Ransom y. Rutherford County, 
123 Tenn. 1, 130 S. W. 1057. 

48 National Life Insurance Co. 
of Montpelier v. Board of Educa- 
tion of Huron, 62 Fed. 778, 10 C. C. 
A. 637; Coler v. Dwight School 
Tp., 8 N. D. 249, 55 N. W. 587. 


49 Calloway Bank v. Ellis (Mo. 
App.), 2388 S. W. 844. 

50 State v. School Dist., 13 Neb. 
82, 12 N. W. 812; Orchard v. 
School Dist., 14 Neb. 378, 15 N. W. 
730. 

51 Ashuelot National Bank & 
Trust Co. v. School Dist., 56 Fed. 
197, 5 C. @. A. 4685 Kolsom! vy: 
School Directors, 91 Ill. 402. 

1 Board of Education v. DeKay, 
37 U. S. (L. ed.) 578, 148 U. S. 591. 

2 Limbarger v. Board of Educa- 
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and, notwithstanding recitals on the face of the bonds that 
they are to pay for the site for a schoolhouse, to erect buildings 
thereon, and to furnish the same, the district is not estopped 
to deny their legality in the hands of a bona fide purchaser 
before maturity. The reason for this decision is thus stated 
by the court: ‘‘When money is actually borrowed, and 
received into the school-district treasury, the contract for the 
erection of a schoolhouse may always be let at a reasonable 
eash price after a fair competition among the contractors and 
builders of the vicinity; but when there is no money in the 
treasury, but the building is to be paid for in bonds, then the 
competition is confined to those persons of the neighborhood 
who combine the character of contractor and builder with that 
of capitalist or stock-broker, and so, in the latter case, it is 
not only improbable, but well-nigh impossible, that the same 
quality of building could be procured as economically as in 
the former.’’® Yet it has been held that authority to borrow 
money for the purpose of building schoolhouses, or purchasing 
school sites, embraces the power to exchange school bonds for 
a site having a schoolhouse already erected on it. Here the 
court said: ‘‘The suggestion made that property may be 
bought at better advantage with cash than with bonds, we 
cannot judicially recognize as of sufficient force as not to allow 
the giving of the bonds directly, in payment for the purchase 
of the lots.’ This decision, it is submitted, is not necessarily 
in conflict with the holding that bonds cannot be bartered to 
contractors for the erection and furnishing of school buildings. 

The power to issue school bonds often is given upon con- 
dition that a vote of the electors of the district is necessary 
to authorize the issue and define its purpose.® If the election 
is not legally called the bonds issued in pursuance of a vote 
are invalid, even in the hands of a bona fide purchaser for 
value,® and the sale of them will be enjoined,’ unless every 
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voter of the district attended the election and voted.8 But 
an election otherwise legal and authorizing school bonds will 
not be invalidated because certain persons erroneously were 
excluded as electors,® or permitted to participate,! where the 
error could not possibly have changed the result. By a 
majority vote necessary to the issue of bonds is meant, accord- 
ing to the decided weight of authority, a majority of all the 
voters voting," not a majority of all the qualified electors of 
the district,!2 although there are cases to the contrary.% 


An election is not invalid because the directors repeatedly 
called elections until the consent of the electors to a bond issue 
was obtained. ‘‘Such action,’’ said the court, ‘‘might perhaps 
sustain proceedings to prevent an election. The ground for 
a court’s interference to prevent an election under such cir- 
cumstances if it exist at all, must be, not the malicious action 
of the directors in repeatedly calling new elections immedi- 
ately after defeat in former ones, but the reckless and fruitless 
expenditures of the funds of the district in the proposed hold- 
ing of an election where the same proposition has been recently 
and repeatedly defeated. But when the election has been held, 
and the proposition is carried, any such cause of intervention 
has ceased to have weight, because the expenditure has been 
made, and the election has not been fruitless.’"4 A second 
election to vote bonds for the construction of a schoolhouse 
may be ordered without a new petition when the first election 
was invalid for insufficient notice, since the original petition 
creates a duty on the part of the proper officials to call an 
election which continues until a valid election is held.® 


Authority to issue school bonds carries with it the power 
to sell them;!* but without statutory permission they cannot 
be sold for less than their par value.” Statutes usually pro- 
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vide that they shall be disposed of for not less than a specified 
price® and for cash. It has been held that a statute pro- 
hibiting the sale of bonds for less than ninety cents on the 
dollar is not violated where the bonds are sold for that price, 
but the purchaser deducts one per cent as his commission on 
the sale.2? Where it is provided that the bonds shall be sold 
after advertisement to the highest and best bidder,2! they are 
not disposed of until such bid is accepted and the district is 
not liable for damages for refusing to accept it.2% 


It has been held in Missouri and the Federal Courts that 
where a school district issues bonds in excess of its debt limit 
they are wholly void and cannot be held good for an amount 
within such limit. ‘‘This is an action at law,”’ said the court, 
‘fand the plaintiff must stand or fall on the question of the 
validity of the contract.’ In Kentucky and Michigan, how- 
ever, it has been held that an issue of school bonds in excess 
of the amount allowed by law is void as to the excess only,”4 
and this holding, it is submitted, is preferable and is in har- 
mony with the cases, holding that a contract for material used 
in a school building in excess of the district’s debt limit is 
not void but is enforceable up to such limit. It is clear, how- 
ever, that an anticipated issuance of school bonds in excess 
of the district’s debt limit may be enjoined.2® In determining 
a school’s debt limit, the district must be considered as a 
corporation distinct from a municipality with which its terri- 
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tory coincides ;2" and where the bond indebtedness of a district 
is limited to a certain per cent of its assessed valuation, the 
last completed assessment is meant, although taxes have not 
- been levied thereon.?8 


Conveyance of School Property 


This subject naturally resolves itself into two parts; the 
conveyance of public school property by school officials to 
private parties and the conveyance of property by private 
parties to public school officials for school purposes. As a 
general rule such use or disposition only can be made of public 
school property as is authorized by the deed of conveyance”? 
and is agreeable to statute.2° Such property can be disposed 
of only by express authority; the statutory method of dis- 
posing of it must be followed ;*! and in the absence of express 
authority to sell on credit, it must be sold for cash.2? Public 
policy forbids the bartering of it; and consequently a contract 
to purchase school property if awarded a contract for a school 
building is invalid.= A deed executed in good faith by the 
acting treasurer, authorized by an order of the acting trustees, 
will pass a good title, although the record does not show that 
the treasurer and the trustees are officers de jure as well as 
de facto.*+ 

Trustees or other officers having authority to acquire or 
hold property for public school purposes ordinarily may 
receive the same by deed, devise or bequest, condemnation, 
grant, or dedication ;* but a deed to a district illegally organ- 
ized is a nullity and no title passes.26 The construction of a 
conveyance of land for public school purposes is governed by 
the rules applicable to the construction of deeds or conveyances 
generally.37 When real estate is conveyed for school purposes, 
and it is so expressed in the deed, the land must be so used, 


27 Campbell v. City of Indianap- 
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28 Huron Board of Education v. 
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and the directors have no right to sell the land and apply the 
proceeds to school purposes, as in such case, although the 
proceeds of the land would be used for school purposes, the 
land itself would not. It is permissible, however, to rent the 
land and to apply the rent to the general school purposes of 
the district. A conveyance of land to a town for the purpose 
of having a schoolhouse erected and a school taught therein 
for the benefit of the youth of the town, imports a sufficient 
consideration, and an action of trespass quare clausum may 
be maintained in the name of the town; and if the town erects 
upon such land a building in which a school is kept for a 
reasonable portion of the time, it will not forfeit a part of the 
land used for purposes not connected with the main object in 
view.?9 


A legislative grant of land to a city for ‘‘the purpose of 
a high school, college, or other institution of learning, and 
for no other purpose whatever,’’ does not include within its 
purpose the primary department of the public school. ‘‘The 
evident purpose of the act in question,’’ said the court, ‘‘ was 
te create an educational institution of higher grade than the 
primary department of the common schools.’’ Consequently a 
building permit to erect a primary school building on such 
land was properly refused the board of education by the city.” 
A deed conveying a piece of land as a site for a schoolhouse 
contained the provision: ‘‘The conditions of this deed are 
such that whenever the within named premises shall be con- 
verted to any other use than those named within, and the 
within grantees shall knowingly persist in the use thereof for 
any purpose whatever, except such as are described in said 
within deed, the said grantees forfeit the right herein con- 
veyed to the within named premises,’’ upon the grantor paying 
to them the appraised value of such buildings as may be 
erected on the land. The court held that this provision was 
not a limitation, but a condition subsequent, and that the 
grantee’s estate would remain unaffected until an entry by the 
grantor or his heirs, after a breach of the condition, and that 
the provision for the payment of the appraised value of the 
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buildings did not dispense with the necessity of entering for 
a breach.*! 


If a deed merely specifies the use or purpose for which 
the land is granted to a city, as for ‘‘school purposes,’’ the 
purpose expressed does not qualify the estate taken, but simply 
regulates and defines the use for which the land granted shall 
be held. The specification of the purpose is not construed as 
a condition subsequent, and the property upon a discontinu- 
ance of the use, does not revert to the grantor or his heirs.* 
But where a lot is deeded to a township ‘‘for school purposes 
so long as it shall be used for such purposes’’ it reverts to the 
grantor on breach of the condition by the grantee.*® <A lease 
of land to a school district ‘‘during the time it is used for 
school purposes’’ creates a base fee. ‘‘In this case,’’ said 
the court, ‘‘the right is perpetual, though subject to termina- 
tion by abandonment of school use.’’## If a base or qualified 
fee, however, is not recognized in a given state, a conveyance 
of an estate to a school committee ‘‘as long as the system of 
common schools shall be continued at that place’’ does not 
create a condition or qualification of the estate conveyed, or a 
covenant to run with the land. The deed, therefore, takes 
effect as though the qualification were omitted.” 


In default of the appointment of trustees by the donor to 
manage land dedicated to school purposes, the management 
of it will devolve upon the school directors under the common 
school law, independently of the acts of the assembly con- 
ferring it upon them.#® But unless a statute provides that the 
title to all lands given for school purposes shall vest in certain 
trustees, a testator may make other persons trustees of a 
devise to a given school.‘ 
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468; accord, Richey v. Corralitos S. W. 792, 
Union School Dist. (Cal. App.), 48 Higbee v. Rodeman, 129 Ind. 
228 Pac. 348. 244, 28 N. E. 442. 


42 Sumner et al. v. Darnell, 128 
Ind. 38, 27 N. E. 162; Higbee v. 
Rodeman, 129 Ind. 244, 28 N. E. 
442; Newpoint Lodge v. School 
Town of Newpoint, 138 Ind. 141, 
387 N. E. 650; Phillips Gas & Oil 
Co. v. Lingenfelter, 262 Pa. 500, 
105 Atl. 888, 5 A. L. R. 1495 and 
note; Walker v. Shelby County 


44 School Dist. v. Everett, 52 
Mich., 314, 17 N. W. 926. 

45 School Committee v. Kesler, 
67 N. C. 448. 

46 Pott yv. School Directors of 
Pottsville, 42 Pa. St. 132. 

47 Trustees of Schools, ete., v. 
Petefish, 181 Ill. 255, 54 N. EB. 920. 


LEASING PROPERTY FOR SCHOOL 367 


Lease of Property for School Purposes 


The directors of a school district may cause the school to 
be taught in a rented house instead of a public school build- 
ing, when the latter is unfinished, out of repair, insufficient, 
or the best interests of the school otherwise require it;48 and 
a statutory prohibition against boards of education buying 
school sites will not be extended by construction to prohibit a 
lease of a necessary temporary site.49 The action of school 
officials in leasing property for school purposes may be 
reviewed by proper proceedings—e. g., by a bill for an injunc- 
tion—but not by mandamus, which is intended to compel 
officers to discharge their duties, rather than to pass upon their 
discretionary acts.°° Under some statutes, however, the school 
board has no power to rent rooms separate from the school 
premises without authority from the voters of the district.5! 


Any suitable room or building may be leased for school 
purposes, such as a portion of a dwelling house,®” or a church 
edifice. Though it is contrary to law and public policy to 
invest public school funds in property for the joint purpose 
of school site and religious worship, the use of a church build- 
ing for school purposes, when necessary, is not illegal! Hvyen 
when religious instruction is given in a rented church build- 
ing, and teachers and children are required regularly to attend 
Mass, no grounds are presented for equitable relief, if it does 
not appear in the bill by whom the religious exercises are 
‘‘required.’’? Neither will taxpayers who have acquiesced for 
a long time in the expenditure of school money in sectarian 
instruction be allowed to maintain a suit to compel reimburse- 
ment to the district by the school officers ;? but an involuntary 
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payment of illegal tax for such purpose may be recovered by 
the taxpayer.’ 

It is no defense to an action for the rent of a room or 
building for school purposes that the school was continued by 
private contributions longer than it otherwise would have 
been or that the instructors were not legally employed or 
qualified.5 Where such a lease has been made, any disturbance 
of the school’s possession by the lessor, as by an entry, entitles 
the district to recover for the damages sustained.® This is true, 
although the school has no money to pay the lessor; provided, 
of course, that the lessor is not given the right of entry for 
non-payment of rent.’ Where a district builds a schoolhouse 
on leased premises, it has on common law principles the right 
to remove the building during its tenancy, or if such tenancy 
terminates on a contingency, such as the closing of school, 
within a reasonable time thereafter. This right of removal, 
moreover, is not defeated by the absence of an express reserva- 
tion of title in the school district.® ; 


Purchase or Construction of School Building 


A school district through its proper boards or officers has 
the power to acquire and hold property for school purposes 
that is conferred upon it by statute.? It is generally provided 
that a school board may enter into a contract for the erection 
of a schoolhouse only at the time and place fixed by law,1° 
only upon the petition or authority of the voters of the dis- 
trict,“ and only to the extent of funds provided and available 
for this purpose.!* Authority to purchase a site and erect a 
schoolhouse thereon incidentally may empower a district to 
pay a broker’s commission in the purchase of the site.’ Trus- 
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tees generally have no authority to acquire real property and 
hold it for any other purpose than a school site;14 although 
they may purchase land on which to construct a school play- 
ground ; which need not be contiguous to the school site,16 
and acquired property will be presumed to be held for school 
purposes.!7 A public park is laid out for aesthetic considera- 
tions, and, therefore, there is no right, unless given by statute, 
to erect a schoolhouse thereon,!® although it has been held 
that such a building may be erected on a public square.!9 


If the contract does not comply with the law in the above 
particulars it is void.” This does not mean, however, that 
the district may entirely escape liability. Thus, according to 
the better view, payment for material furnished for and used 
in school building may be enforced as far as is possible with- 
out exceeding the constitutional limit upon the debt of the 
district, although the contract under which it is furnished is 
invalid as a whole, because not within such limit. Said the 
eourt: ‘‘If a school district has power to purchase and pay 
for a schoolhouse costing $10,000 and obtain one worth $12,000, 
and for which it promised to pay $12,000, although upon 
indivisible contract, there is no constitutional prohibition 
breached except by promising to pay the excessive $2,000. It 
is too late, after the completion of the building, for the con- 
tractor to rescind, and no. other form of remedy is open to him 
except to receive what the municipality can pay. It would 
certainly seem the part of equity rather that the school district 
should pay the $10,000 which it had a right to promise to 
pay for a schoolhouse than that the contractor should suffer 
the entire loss of his services. It seems absurd to say the 
city cannot pay the permitted $10,000 because, forsooth, the 
schoolhouse was better and more valuable than it could ordi- 
narily purchase for that price. It should be noted that the 
constitutional provision is not against making contracts nor 
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against purchasing material or labor, but against incurring 
indebtedness, and, if we hold a promise to pay a larger sum 
valid only up to the debt limit, the result is that such promise 
does not incur indebtedness beyond that amount.’’?! 


Thus it is clear that a contract for the building of a school- 
house, calling for the expenditure of an amount greater than 
the law allows for such purpose, is not void if the contract 
provides that no liability shall be imposed upon the board for 
anything more than the sum lawfully available.2* In no ease 
can a district be held liable on the ground of estoppel for any 
sum in excess of that authorized for the purpose for which 
the obligation is incurred. But a bill for the preliminary 
steps towards the erection of a building may be enforced, when 
the building itself for lack of funds cannot be built, because 
such steps are not a part of the work of construction. Under 
such circumstances, the Supreme Court of Nebraska allowed 
an architect to recover from the general funds of a district 
for his drawings and specifications for a schoolhouse, saying, 
‘they were ordered for the use of the district and were neces- 
sary as much as many other articles or services which come 
within the general expenses of a school district, and must be 
paid for from the general fund.’’** Previously the court had 
said: ‘‘The board had as much authority to contract for such 
work as it would have to employ some one to draw a proposi- 
tion looking to a vote for building bonds or to pay for the 
advertising of such an election.’’5 


Repair and Condemnation of Buildings 


The officers designated to preserve and care for a school- 
house have the implied power to preserve the building in the 
condition in which it is placed in their custody. They may 
not have the right to remodel or improve; building an addi- 
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tional room is not a ‘‘repair’’ of a schoolhouse ;76 but it is their 
duty to make good the waste and injury to which such a 
building is subject.27 What is to be done, however, when a 
school building through neglect or otherwise, wears out, 
becomes dilapidated, and unfit for use? It has been held that 
such a schoolhouse may be disposed of by the district without 
express statutory authority.”8 

In a number of states provision is made by statute for the 
condemnation of unfit buildings. In a Kentucky case it 
appears that the county superintendent had a statutory 
authority to condemn dilapidated school buildings unfit for 
the uses designed. When this was done and the trustees notified 
by the superintendent, it was the duty of the trustees to 
repair the old building or to erect a new one. The taxpayers, 
it was held, could not question the action of the superintendent 
and trustees as to the necessity of a new building. The tax 
was sustained against injunction proceedings, the court saying 
that it was not necessary for the order of condemnation to 
appear on the books of the superintendent or for the trustees 
to have seen the order. It was enough for them to know of 
the condemnation. 

The trustees ordered a tax for the purpose of building and 
furnishing a schoolhouse. They had power to purchase a site, 
but a site was not mentioned in the tax levy. They erected a 
building on another site at an expense of less than $500. It 
does not appear whether or not the site was purchased with 
a part of this money. The court said: ‘‘The levy is for build- 
ing and furnishing the schoolhouse. This necessitates a site 
upon which to build, and the trustees were wise in not locating 
the new building on the site of the old one, because it was so 
near a dangerous precipice as to endanger the lives of the 
little ones who were often tempted to play upon its edges. 
Some had in fact been injured.’’? Whether or not part of 
this $500 were used for the purchase of a site is immaterial, 
because money raised to build schoolhouses may be used for 
the purchase of ground for their erection.* 
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Mechanics’ Liens 


Just as the function of the public school board is public, 
so the property of the board is public. It follows, therefore, 
that claims that cannot be enforced directly against the board 
cannot be enforced indirectly against the property of the 
board. In the absence of a statute in express terms authorizing 
it, there can be no mechanics’ liens on the public buildings 
of a state, or the subdivisions thereof, since such liens would 
be contrary to public policy and incapable of enforcement.*! 
This is an almost universal proposition of law in this country, 
although Kansas and perhaps Louisiana have adopted a con- 
trary rule.22 The reason for this rule has been thus stated 
by Chief Justice Baldwin of Connecticut: ‘‘The possessor of 
a mechanic’s lien on real estate can gain title to it by fore- 
closure. If such a lien can be imposed on public buildings, 
they can thus be turned into private buildings. If it can 
attach to a schoolhouse, it is difficult to see why it would not 
equally attach to a city hall, a county court house, or a county 
jail. It would be intolerable to put it in the power of a private 
citizen to take possession of a court house and turn out the 
courts, or of the jail and turn out the prisoners.’’** 


Taxes and Special Assessments 


The public nature of public school property is also indicated 
in the matter of taxation. Statutes generally exempt it from 
taxation, and where they are silent it is generally held exempt 
by implication. As Judge Cooley has said: ‘‘All such prop- 
erty is taxable, if the state shall see fit to tax it; but to levy 
a tax upon it would render necessary new taxes to meet the 
demand of this tax, and thus the public would be taxing itself 
in order to raise money to pay over to itself, and no one would 
be benefited but the officers employed, whose compensation 
would go to increase the useless levy.’’84 As a rule the statutes 
imposing taxes make special provision for their collection; 
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but in so far as ordinary remedies are available to enforce 
them, they are in nature ex contractu rather than ex delicto, 


assumpsit, or debt being the form of the action that the state 
should maintain.%5 


It may doubtless be inferred that analogous reasoning 
would exempt school property from the payment of special 
assessments for sidewalks and similar improvements immedi- 
ately beneficial thereto. Such, indeed, is the holding of many 
cases. About an equal number of cases, however, hold prop- 
erty devoted exclusively to public uses liable for special assess- 
ments.°’ A recent decision of the Montana Supreme Court 
has adjudged school property liable for such assessments.38 
This holding is justified on the theory®® that ‘‘exemptions made 
by general laws in favor of such property apply only to the 
general purposes of government, state, county, and municipal, 
even when the statute exempts the specific property from 
taxation of every kind, or from being taxed by any of the 
state, and do not apply to the system of special assessments.’’ 
Of course, if a statute expressly declares that school property 
shall be exempt from all local assessments for any purpose, 
such property cannot be made the subject of an assessment for 
the construction of any local improvements.* 


As pointed out by the Montana decision above cited, assess- 
ments for special municipal improvements, such as the con- 


struction of sewers or the building of sidewalks, are not taxes; 
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hence constitutional and statutory provisions exempting prop- 
erty from taxation have no application to such assessments, 
and school districts, according to many authorities, are liable 
therefor. The court recognized the legal impediment to selling 
the school property to satisfy such a lien, but refused on that 
account to deny the legality of the claim, saying: ‘‘If the 
assessment is valid and the procedure by foreclosure of the 
lien is not available, the right will not fail because of failure 
of a specific remedy, but the courts will invoke any appropriate 
remedy to meet the exigencies of the particular case.’’42 In 
order to satisfy an unpaid assessment against a public school 
district,.a court may order the sale of such of its property as 
is not actually used for school purposes.* 


Power of Trustees to Insure School Property 


This question has arisen in suits brought by insurance com- 
panies to recover the price of a policy insuring school property. 
If school officers have authority to expend money for such 
insurance, it must be expressed or implied in the statutes; for 
they are special public agents, with restricted statutory 
authority. Hence, in each case, the existence of such authority 
is a matter of statutory interpretation. The Appellate Court 
of Indiana has held that under a statute giving the trustees 
of a school township the ‘‘care and management of all prop- 
erty, real and personal, belonging to their respective corpora- 
tions for common school purposes,’’ authority to expend a 
reasonable sum insuring school property against fire may be 
implied. Said the court: 

‘‘In Jackson Tp. v. Home Ins. Co.* it was held that the 
trustee of a township could not render the civil township liable 
in an action against it by his contract which purported to 
be his promise as trustee of the township to pay for insurance 
on schoolhouses of the township, the action not being against 
the school township. It was said that the township had no 
power to make a contract for the building of a schoolhouse, 


43 School Dist. v. Board of Im- 
provement, 65 Ark. 3438, 46 S. W. 
418. 


41 City Street Improvement Co. 
v. Regents, 153 Cal. 776, 96 Pac. 
801; Whitaker v. Deadwood, 23 S. 


D. 5388, 122 N. W. 590, 139 Am. St. 


Rep. 1076. 


42 Trimble v. Seattle, 64 Wash. 


102, 116 Pac. 647. 


44 People vy. Stanley, 193 Cal. 428, 
225 Pac. 1. 

45 Jackson Township v. Home 
Insurance Co., 54 Ind. 184. 
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and that, if it had not such power, it required no argument 
to show that it had no power, unless specially conferred, to 
insure a schoolhouse. The case did not require a decision 
upon the question whether a school township might contract 
through its trustee. We are of the opinion that, under the 
statutory provisions placing upon the trustee the duty of 
caring for and managing the school property, he has such 
implied authority that, in the exercise of his discretion, he 
may make reasonable expenditures from the special school 
revenue, by way of procuring insurance on such property 
against fire.’’46 This view also has been expressed in Georgia.*? 


The opposite conclusion, however, has been reached in an 
earlier case by the Supreme Court of Iowa, which said: 
‘“Appellant’s counsel rely upon section 1753 of the Code, which 
is aS follows: ‘The sub-director, under such rules and restric- 
tions as the board of directors may prescribe, shall negotiate 
and make in his sub-district all necessary contracts for pro- 
viding fuel for schools, employing teachers, repairing and 
furnishing schoolhouses, and for making all other provisions 
necessary for the convenience and prosperity of the schools 
within his sub-district, and he shall have the control and man- 
agement of the schoolhouse, unless otherwise ordered by a 
vote of a district township meeting. All contracts made in 
conformity with the provisions of this section shall be approved 
by the president and reported to the board of directors, and 
said board, in their corporate capacity, shall be responsible 
for the performance of the same on the part of the district 
township.’ The particular portion of this section upon which 
appellant’s counsel rely is that which gives the sub-director 
control and management of the schoolhouse. This provision 
authorizes the sub-director to carry the key, keep the door 
locked and the shutters closed, provide for the cleanliness of 
the building, and matters of like character. It would be an 
unwarranted extension of this language to hold that it empow- 
ered the sub-director to bind the district township by his 
contract of insurance of the schoolhouse.*§ 


46 Clark School Tp. v. Home In- (Ga. App.), 75 S. E. 166. 
surance & Trust Co., 20 Ind. A. 48 American Insurance Co. v. 
Rep. 548, 51 N. E. 107. District Tp., 4 Iowa 102, 8 N. W. 
47 Taylor et al. v. Matthews 472. 
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It will be noticed that in Indiana the statute invested the 
trustees with the care of school property, while in Iowa merely 
the control of it was given the sub-directors. Consequently the 
eases are not necessarily in conflict. It is submitted, however, 
that the decision of the Indiana court is correct, while that 
of the Iowa court is doubtful. In view of the desirability of 
insuring school property, statutes should be enacted clearly 
conferring this power upon school officials. 


Power of Trustees to Insure Teachers 


The Board of Education of Albuquerque, New Mexico, 
contracted with the Equitable Life Insurance Society to fur- 
nish group life insurance for its teachers and employees. Upon 
the death of the life insured the beneficiary named by him 
received from $500 to $2,000, depending upon the length of 
service of such life insured. The premiums were paid out of 
the public school funds of the district, under statutory 
authority to defray ‘‘all other expenses connected with the 
proper conduct of the public schools in their respective dis- 
tricts.’” Contending that such use of school money was a 
misapplication and a misappropriation thereof, a taxpayer 
brought a bill to enjoin it, but failed in his proceeding. 


Asserting that the sole question was whether this expendi- 
ture of school money was ‘‘connected with the proper conduct 
of the public schools,’’ the Supreme Court of New Mexico 
said: ‘‘It is admitted that the securing of group insurance 
for the teachers enables the board of education to procure a 
better class of teachers, and prevents frequent changes in the 
teaching force. This is certainly desirable and conducive to 
the ‘proper conduct of the public schools.’ School funds are 
now being spent in all the school districts of the state, and in 
many, if not all of the other states, for purposes and objects 
unquestionably proper, gauged by advancing civilization, 
which a quarter of a century ago would have been considered 
highly improper. In many of the schools we have mechanical 
instruction in many of the trades and professions which not so 
many years ago would not have been tolerated. The teaching 
of music, arts, and science has become a recognized necessity. 
Many things are provided now for the comfort and convenience 
of both teachers and pupils which heretofore would have been 
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prohibited by injunction as an improper expenditure of public 
funds. In some of the schools of the state gymnasiums, swim- 
ming pools, playgrounds, and other forms of recreation, 
amusement, and diversion are provided, because it is recog- 
nized by advanced public sentiment that such instrumentalities 
are calculated to, and do.promote the cause of education, and 
tend to better the schools and keep the pupils and teachers 
satisfied and contented.’”49 


Power of School Boards to Employ Attorneys 


A school district ordinarily has statutory power, through 
its proper boards or officers, to employ counsel to represent it 
in suits brought by or against it or any of its officers involving 
the interests of the district.5° This power may be implied from 
the right of the district to sue and be sued. On this question 
the Supreme Court of Arkansas has said: ‘‘The school dis- 
tricts were authorized to employ attorneys or ratify the 
employment of them in their behalf. We have failed to find 
any statute making it the duty of any officer to prosecute an 
action in the circuit and chancery courts or any inferior court 
in their behalf. But the statutes do authorize them to contract 
and to sue. As a necessary incident to this power, they have 
the right to employ attorneys to institute and prosecute actions 
in their behalf; and such attorneys are, of course, entitled to 
reasonable compensation for their services.’ As intimated 
by the Arkansas court, where the school has the right to 
employ the services of the city or district attorney it is not 
authorized to incur expense in the employment of other 
eounsel. Should the designated attorney refuse to act, steps 
should be taken to secure his removal from office.” 


The reasoning justifying the expenditure of school money 
for attorney fees is given by the Court of Appeals of Georgia 
as follows: ‘‘ While the expenditure of public school funds is 
confined to public schools, we are of the opinion that in the 
conduct of the public schools the proper authorities may, in 
their discretion, make any expenditure of the funds which is 


49 Nohl v. Board of Education, S. W. 752; accord, Kingsbury v. 
27 N. M. 232, 199 Pac. 378, 16 A. L. Quincy Centre School Dist., 12 
R. 1089 and note. Metc. (Mass.) 99. 

50 385 Cyc. 952. 2 Denman v. Webster, 139 Cal. 

1 State v. Aven, 70 Ark. 291, 67 452, 70 Pac. 1063, 73 Pac. 139. 
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absolutely necessary for the proper maintenance of the school 
intrusted to their charge. They might properly expend a 
portion of the money in repairing or improving the school 
building, or fitting it with proper appliances and conveniences. 
They might insure the school property against loss by fire, 
and pay the premium from the school fund. By a parity of 
reasoning we have no hesitation in holding that funds derived 
from local taxation within a school district may properly be 
expended by the trustees of the district in protecting or pre- 
serving the right of local taxation for educational purposes 
by the employment of an attorney or in other legitimate 
expenses necessary for presenting their rights in the adjudica- 
tion of the case.’’ 


It will be observed that, according to the above opinion, 
school money may be used to compensate attorneys only when 
it is necessary for the proper maintenance of the schools or 
for presenting their rights. From this it may be inferred that 
if the right asserted is not primarily the right of the school, 
school money may not be spent to employ attorneys to assert 
it. Accordingly when a teacher, in payment for his services, 
has been given a warrant which the county superintendent 
wrongfully refuses to countersign, the right to have it coun- 
tersigned is primarily the individual right of the teacher rather 
than the right of the school, and school money may not be 
used to employ an attorney to mandamus the superintendent 
to perform his duty. In reaching this conclusion the Supreme 
Court of Florida said: ‘‘The education of the children of the 
state, for whose benefit the county school fund is provided, 
has not such relation to the refusal of a county superintendent 
to countersign warrants drawn for the teachers’ salaries as 
to make the payment of attorney fees to secure such counter- 
signing a part of the ‘maintenance and support of public free 
schools.’ ’’ Touching the methods by which the superintendent 
may be compelled to perform his duty, the court observed: 
“Tf a county superintendent unlawfully refuses to counter- 
sign a warrant, he may be required to do so by the party 
entitled to the warrant or by the proper officer of the state, 


3 Taylor et al. v. Matthews et 1028. 
al. (Ga. App.), 75S: Ee 1663 ac= 4 Byrne & Read vy. Board of 
cord, County Board of Education Education, 140 Ky. 531, 181 S. W. 
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or he may be suspended from office by the Governor for mis- 
feasance or neglect of duty in office.’’5 

Other limitations upon the right of a school district to 
employ counsel are well expressed by the Supreme Court of 
Iowa: ‘‘Bearing in mind the fact that this suit was brought 
against the directors to restrain them from doing an illegal 
act—from consummating a fraud upon the district—and that 
these directors, if not active parties to the fraud, were guilty 
of the grossest neglect and carelessness in the performance 
of their duties, does the law contemplate that they shall have 
power to bind the district by issuing orders, to pay attorneys 
and stenographers for services, not in defending a suit for 
the benefit of the district, but in defending acts of their own, 
which, when done, they knew were improper, if not fraudu- 
lent, and about the impropriety of which there could be no 
question? We think not. To hold such orders legal is to 
offer a premium to incompetent or dishonest school directors 
to squander the funds under their control, and then when 
called to an account to further intrench themselves by hiring 
and paying attorneys out of the district funds to aid in defend- 
ing them. The law contemplates no such thing. By this 
construction of the law directors who are honest in the per- 
formance of their duties, even though mistaken as to their 
powers, and so acting illegally, have power to employ counsel, 
at the expense of the district, in a case instituted against them 
as such officers.’’6 


Contracts of Employment Binding Succeeding Boards 


The authority of school officials to hire teachers is universal, 
although it is subject to various statutory regulations which 
must be strictly pursued.’ Can a board, however, employ 
teachers for a term extending beyond its own term or begin- 
ning thereafter? Where no limit is placed upon the power of 
school trustees to contract with teachers, a contract made by 
them employing a teacher for a term to commence or to con- 


5 McKinnon v. State ex rel. plin v. Fremont Dist. Tp., 36 Iowa 
Davis, 70 Fla. ‘561, 70 So. 557. 411; Burgess v. School Dist., 100 

6 Scott v. Independent Dist. of Mass. 132; Harrington vy. Alburg 
Hardin, 91 Iowa 156, 59 N. W. 15; Sixth School Dist., 30 Vt. 155; 
see also Gould v. Board of Educa- McCaffrey v. Monticello School 
tion, 84 Hun (N. Y.) 16; Kings- Dist., 74 Wis. 100, 42 N. W. 108. 
bury v. Quincy Centre School 7 35 Cyc. 1074, 1077. 
Dist., 12 Metc. (Mass.) 99; Tem- 
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tinue after the expiration of the term of the board is valid 
and binding upon their successors in office. This is true, 
although the contract is to be executed after the organization 
of the new board of directors.? Such contracts, however, must 
be made in good faith and without fraudulent collusion; and 
a hiring for an unusual time is strong evidence of fraud and 
collusion.” Yet it has been said that a school board may con- 
tract to employ teachers for a period of a year, to commence 
in the future after the expiration of the term of the board, 
and it is immaterial that the employment was for the purpose 
of forestalling the new board, where fraud on the part of the 
board making the contract was not alleged.“ 


The mere fact that one member of the board retires each 
year, and that there is a reorganization provided for each year, 
does not impose a limit upon the power of the board, and 
hence its employment of a superintendent for the ensuing year 
is valid, although such term extends beyond the time fixed 
for the reorganization of the board.!2 In a later case the court, 
referring to this holding, said: ‘‘We apprehend that if the 
board of trustees had undertaken to employ the superintendent 
for a term of three years a different conclusion would have 
been reached.’43 Such contracts, it has been said, may be 
terminated indirectly by the action of the district at the next 
annual meeting, as by shortening the school term or providing 
for the exclusive employment of male or female teachers. 
But it is submitted that this power of the district over a sub- 
sisting contract exists only when it is expressly given by law 
at the time the contract was made. Such a law is in reality 
a part of the contract regardless of its terms and renders it 
subject to the will of the district without impairment of its 
obligation. 


Statutes subjecting trustees to the will of the district in 
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9 Gates v. School Dist., 53 Ark. 
468, 14 S. W. 656; School Dist. v. 
Garrison, 90 Ark. 335, 119 S. W. 
275. 

10 Wait v. Ray, 
affirmed, 5 Hun 649. 

11 School Town of Milford v. 
Zeigler, 1 Ind: App: 1388, 27° N.sE. 
303. 

12 Reubelt v. School Town of 


C7 ENS emo: 


206. 

13 Board of Commissioners of 
Jay Co. v. Taylor, 123 Ind. 148, 23 
INGO, WOVE YP Ae 1st, WN AGN 

14 Carter v. Dow, 16 Wis. 317. 

15 Cleveland v. Amy, 88 Mich. 
374, 50 N. W. 2938; Reubelt v. 
School Town of Nobleville, 106 
Ind. 478, 7 N. EH. 206. 


LIABILITY OF OFFICIALS 381 


school administration may deprive them of power to employ 
teachers for terms commencing beyond the expiration of the 
current school year. Thus in Illinois a statute gave the voters, 
at the annual election of trustees, power to prescribe the sub- 
jects to be taught. In view of this and other statutes which 
seem to confine the authority of the board to the current year, 
it was held that a contract for the services of a teacher to 
commence after the annual election was invalid, the court 
saying ‘‘there can, obviously, be no intelligent employment of 
a teacher until it shall be known what is required to be 
taught.’’ Had this contract for teaching merely extended 
beyond the current school year, instead of commencing there- 
after, it doubtless would have been upheld; for the court recog- 
nized the power of the directors to make contracts for ‘‘the 
teaching of terms extending for a reasonable time beyond the 
eurrent school year, when such contracts are entered into in 
good faith, and not for the purpose of forcing upon the district 
an unsatisfactory teacher, or defeating the will of the voters 
at the annual election.’’!¢ 


Personal Contractual Liability of School Officials 


When public agents, in good faith, contract with parties 
having full knowledge of the extent of their authority, or who 
have equal means of knowledge with themselves, they do not 
become individually liable, unless the intent to incur a per- 
sonal responsibility is clearly expressed, although it should be 
found that through ignorance of the law they may have 
exceeded their authority.“ In this as in all other cases, the 
intention of the parties governs, and when a person, known 
to be a public officer, contracts with reference to the public 
matters commiited to his charge, he is presumed to act in his 
official capacity only, although the contract may not in terms 
allude to the character in which he acts, unless the officer by 
unmistakable language assumes a personal liability, or is guilty 
of fraud or misrepresentation. Being a public agent with his 
powers and duties prescribed by law, the extent of his powers 
are presumed to be as well known to all with whom he contracts 
as to himself. When, therefore, there is no want of good faith, 


16 Stevenson v. School Direc- 17 Note, 23 L. R. A. N.S. 428. 
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a party contracts with such an officer with his eyes open, and 
has no one to blame if it should afterwards appear that the 
officer had not the authority which it was supposed he had. 
Were the rule otherwise few persons of responsibility would 
be found willing to serve the public in that large class of offices 
which require a sacrifice of time and perhaps money, but 
afford neither honor nor profit to the incumbent. Where one 
acts as the agent of a private person the rule is different. 
There, the authority is known only to the agent and his prin- 
cipal. He is, therefore, with reason, held personally respon- 
sible, if he fails to bind his principal, because he is bound to 
know the extent of his authority, while the party with whom. 
he contracts is not presumed to know anything concerning it.18 
It is clear, therefore, that where a school commissioner con- 
tracts by a writing showing on its face that he acts in his 
official character, although he does not add his official deserip- 
tion to his signature, he is not bound personally.!% 


What is the personal liability of trustees on notes given 
for school purposes? Where they claim to be exonerated from 
liability, on the ground that they executed the note as trustees 
while acting as public officers, and are not, therefore, indi- 
vidually liable, the burden is on them to make out their 
defense.2°. And it must appear from the note itself that they 
executed it in their capacity as trustees.24 A note promising 
‘‘as trustees’’ of a district, but signed individually, does not 
render the signers individually liable. But where trustees 
promise as individuals and sign officially, they ineur an indi- 
vidual liability.2? There is conflict, however, on the above 
proposition ;74 and the safest plan is for school officials to 
promise in the body of the note as officials and to sign as such. 
Standing by itself the addition of the official position to the 
signature of a note is treated by many courts as a mere 
descriptio personae and the officers themselves are liable per- 
sonally.2° Trustees who by mistake have so signed an instru- 


18 Sanborn v. Neal, 4 Minn. 126, 77 Am. Dec. 502. 

77 Am. Dec. 502. 23 Fowler vy. Atkinson, 6 Minn. 
19 Lyon v. Adamson, 7 Iowa 509. 578; Bingham y. Stewart, 13 Minn. 
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ment as to create a personal hability where none was intended 
should apply to a court of equity to reform the instrument, as 
it is generally held that such relief will be given.”6 

According to some authorities, school officials are liable 
individually where they have no authority to bind the district 
for the obligation that they have contracted for it.27 But it 
is believed that the better doctrine, in harmony with the hold- 
ing of the great majority of analogous cases, is expressed by 
the Supreme Court of New Hampshire, holding that members 
of a board of education, who without authority attempt to 
bind the city by contract for services on a school building, do 
not guarantee that they have the requisite power and do not 
render themselves personally liable for the services so ren- 
dered, where the facts are equally within the cognizance of the 
other contracting party.*8 

School directors who vote for the misapplication of public 
funds in payment of a teacher are personally liable to the 
township; and the treasurer who is also a school director and 
voted in favor of such payment cannot shield himself under 
the warrant of the board.2® They are not liable, however, for 
the improper use of school money by another director where 
they do not cooperate with him or render his default possible 
through their negligence.®? 

Where a statute requires trustees in contracting for the 
erection of a school building to exact from the contractor a 
bond to pay all indebtedness for labor and material furnished 
in its construction, and the trustees fail to do so to the damage 
of a laborer or material-man, the question arises whether the 
trustees are personally liable to such laborer or material-man. 
Many Michigan decisions hold that they are;*! although they 
are not liable where they accept insufficient sureties upon a 
contractor’s bond in good faith and upon legal counsel.?2 This 
Michigan doctrine finds support in other jurisdictions. 
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The Supreme Court of Arkansas, however, in construing 
a similar statute, held that the failure of directors to take 
such a bond from the above contractor for a schoolhouse does 
not render them individually liable. Said the court: ‘‘It will 
be observed that the statute does not, in terms, impose any 
liability, either on the school district or the officers. If any 
liability exists at all, it must be by virtue of a breach of duty 
by the directors as individuals. The language of the statute, 
in referring to the officers, does so in an official, and not in 
an individual, capacity. It is not intended to impose any duty 
as individuals, but as officials representing the public. In other 
words, so far as it applies to improvements made for a school 
district, it means the district itself, and the duty is only 
imposed on the officers as the representatives of the district, 
collectively in their representative capacity, and not as 
individuals. 


‘There is another sufficient reason why appellees as direc- 
tors could not be held lable, and that is, that the statute itself 
imposes no hability, either upon the school district or upon 
the officers, and the indebtedness was incurred after the failure 
of the contractor to give bond. The statute requires that the 
bond be placed on record so that all persons dealing with 
the contractor may know whether the bond has been executed. 
Appellant was chargeable with notice whether the bond had 
been given, and he had no right to voluntarily impose liability, 
either upon the district or the directors, when he knew, or 
could have known, that no bond had been given.’’#4 


The above holding is supported by a Missouri decision.®® 
Each case of necessity depends upon the exact language of the 
statute construed. As a matter of protection the trustees 
should be careful to take this bond in favor of laborers and 
material-men; because such statutes certainly impose liability 
either upon the district or the trustees personally for failure 
to do so;°6 and in view of the general aversion of judges to 
the dissipation of school money by an award of damages, the 
courts easily may find that non-compliance with the statute 
subjects the trustees to personal lability. 


34 Blanchard v. Burns, 110 Ark. School Dist., 6 Wash. 121, 33 Pac. 
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ADOPTING TEXTBOOKS 
Authority to Adopt Textbooks 


Where the legislature has not prescribed what books shall 
be used, or given any other officer or board the right to do so, 
trustees of school districts have the right to prescribe the 
textbooks for use in their districts by virtue of their general 
control of the school given them by statute ;37 and where they 
have failed to act the teacher has this right and not the 
patrons of the school.*8 As a general rule, under the statutes 
of the several states, the authority to select textbooks is vested 
in some public officer or board, and the action of the agency 
designated is conclusive. Neither the pupil nor his parent or 
guardian has any voice in the matter.2® A parent cannot 
insist that his child shall be allowed to use a different text- 
book.” 

A legislative act prescribing the textbooks to be used in 
the public schools does not infringe upon the right of local 
self-government.*! Indeed, the legislature may go further and 
give one person the exclusive privilege for a certain time of 
furnishing books for a public school, and compel the school 
officers.to procure them from him, as well as require patrons 
of the school to use the books prescribed.42 Even to require 
payment in advance in order to obtain certain school books 
is not an unreasonable provision of a statute providing for 
the purchase of all the textbooks used in the public schools 
from the publisher furnishing them at the lowest price; and 
it does not infringe on the right of the citizen to make pur- 
chases on credit. Such a law is a valid exercise of the police 
power of the state.” But a statute empowering school boards 
to purchase and rent books does not authorize them to compel 
pupils otherwise supplied with proper books to rent them 
from the board as a condition precedent to admission to 
school.# 

In what ways may the use of an adopted textbook be 
enforced? The statute, as in Tennessee, may make it a criminal 


385 


41 35 Cyc. 1128. 
42 State ex rel. Clark v. Ha- 


87 Campana v. Calderhead, 17 
Mont. 548, 44 Pac. 83; 36 L. R. A. 


277, 

88 State ex rel. Moore v. Millsap, 
130 Mo. App. 683, 108 S. W. 1133. 

39 Note, 36 L. R. A. 277. 

40 Trustees of Schools v. People 
ex rel. Van Allen, 87 Ill. 303. 


worth, 122 Ind, 462, 23 N. E. 946, 7. 
L. R. A. 240. 
43 Leeper v. State, 103 Tenn. 
500, 53 S. W. 962, 48 L. R. A. 167. 
44 Mathis v. Gordy, 119 Ga. 817, 
47 S. EB. 171. 


386 ESSENTIALS OF SCHOOL LAW 


offense for the teacher to use any other text. The illegal 
use of textbooks may be enjoined at the suit of a citizen and 
taxpayer.*® Should directors attempt to discontinue the use 
of regularly adopted textbooks before the expiration of the 
period during which the statute provides they shall be used, 
mandamus will lie to compel the continued use of them;* and 
students cannot be expelled for refusal to comply with the 
illegal order.48 This remedy, however, is available only to 
those having a proper interest, as students, parents, or tax- 
payers of the district; and agents for the sale of books, 
taxpayers, and children who use the books cannot unite in 
applying for a mandamus, because they have no identity of 
interest. 

The courts will not grant a mandamus at the suit of the 
publishers to compel the use of their books after the order of 
adoption has been illegally rescinded and others have been 
introduced, whenever the end sought by the writ seriously 
will affect public interests.1 But should the superintendent of 
schools refuse to make a record of books adopted by the board 
of examiners for use in the public schools for five years, he 
may be compelled by mandamus to do so before other books 
have been put in use.2 The statutes governing the adoption 
or changing of textbooks are intended not to subserve the 
ends of publishers, but solely the interests of the public; and 
while publishers undoubtedly may acquire rights and be 
entitled to their enforcement in proper cases, they must be 
subordinated to the public interest so far as mandamus is 
concerned.? For the same reason publishers of textbooks can- 
not enjoin the illegal discontinuance of their books in a par- 
ticular school, where they have no contract with the patrons 
of such school to furnish it with their books. 


45 Leeper v. State, 103 Tenn. 1 Effingham et al v. Hamilton, 


500, 58 S. W. 962, 48 L. R. A. 167. 

46 School Dist. v. Shadduck, 25 
Kans. 467; Dobbs v. Stauffer, 24 
Kans. 127; Lenhart v. Board of 
Education, 5 Ohio N. P. N. S. 129. 

47 People v. Frost, 32 Ill. App. 
242. 

48 Harley v. Lindemann, 
Wis. 514, 109 N. W. 570. 

49 State v. Columbus Board of 
Education, 35 Ohio St. 368. 

50 Dobbs v. Stauffer, 24 Kans. 
127. 
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68 Miss. 523, 10 So. 39. 

2 American Book Co. v. McElroy, 
25 Ky. L. Rep. 960, 76 S. W. 850. 

3 Effingham et al. v. Hamilton, 
68 Miss. 523, 10 So. 39; Ginn & Co. 
v. School Book Board, 62 W. Va. 
428, 59 S. E. 177; Attorney Gen- 
eral ex rel. Marr v. Board of Edu- 
cation, 133 Mich. 681, 95 N. W. 746. 

4 Allyn v. Louisville School 
Board, 131 Ky. 324, 115 S. W. 206, 
19M Ra Ace Nes 00s: 
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In rendering the above decision the Kentucky Court of 
Appeals commented upon the rights of publishers as follows: 
“Their right is not one attaching to the conduct of the schools 
of Louisville, and has no legal connection with it. No more 
so than the clothier who sells the children wearing apparel, 
or the material men who sell supplies to build the schoolhouses. 
The law requires the public schools to be conducted so many 
months of each year. If they are not opened, it would follow 
that those who would be pupils need not supply themselves 
with books. Could appellants maintain mandamus against the 
school board to compel the schools to be conducted for the 
statutory period, in order that they might sell their books 
to the pupils? The law also is compulsory that all children 
between certain ages should attend the public or some other 
school. If any number of the children of Louisville within 
the school age were not attending any school, would injunction 
lie against the children to compel them to attend, so that 
appellants might have a market for their books? All these 
are matters that legally concern the local public. Appellants 
have not such rights as to entitle them to maintain this 
action.’’5 


Remedies for the Breach of School Contracts 


The breach of school contracts may be either on the part 
of the school or on the part of those who promise to furnish 
the school property or services. Schools have the same rights 
and remedies as individuals for the breach of lawful contracts 
in their favor, and the usual rules of damages are applicable. 
Thus superintendents, teachers, janitors, and others who with- 
out legal excuse fail to perform their agreements to furnish 
the school services may be forced to respond in damages, the 
measure thereof being at least the difference between the 
contract price of the services wrongfully withheld and the 
market value of the services of a person of like qualifications 
for a like period; in other words, the loss sustained as the 
natural and necessary result of the breach.® 


Where personal property contracted to be sold to a school 
district is wrongfully withheld the measure of damage is the 


5 Allyn v. Louisville School 19 L. R. A. N.S. 1003. 
Board, 1381 Ky. 324, 115 S. W. 206, 6 13 Cyc. 162. 
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difference between the market price and the contract price 
at the time and place of delivery.7 Where the vendor of land 
refuses to deed it to a school district in accordance with his 
contract, the district may recover from him the difference 
between the contract price and the market value of the land 
at the time of the breach; but where, having contracted in 
good faith, he refuses to convey the land because he later 
discovers he has no title, the district by the better rule can 
recover only the expenses incurred in examining the title, 
nominal damages, and that portion, if any, of the purchase 
price it has paid with interest.8 Where a contractor fails to 
build a schoolhouse according to the plans and specifications, 
the damages to which the district is entitled is the difference, 
if any, between the value of the building constructed as it is, 
and what it would have been if constructed according to con- 
tract.2 Should the contractor abandon the building partly 
completed, he is bound to compensate the district for what it 
reasonably expends in excess of the contract price in com- 
pleting the building, together with such liquidated damages 
as the contract provides the contractor shall pay for every 
day the completion of the building is delayed beyond the con- 
tract time for completion.” 

Where title to personal property is vested in a school dis- 
trict by its contract, it may on being wrongfully denied 
possession bring either the action of replevin to secure it or 
the action of trover for its wrongful conversion. Although 
title to such property is not vested in the district, it may 
obtain specific performance of its contract of purchase, if the 
chattel is rare and of peculiar value. Whenever the legal 
remedy for the breach of its contract is inadequate, the district 
may have it specifically enforced in equity. Thus, for example, 
the district may compel the conveyance of land to itself for 
school purposes.!” 


Contractors with a school district may sue the trustees in 
assumpsit on the lawful contracts of such officers or their 


7 Sutherland on Damages, § 651. Katterjohn & Son v. Board of 
8 Maupin’s Marketable Title to Education, 202 Ky. 690, 261 S. W. 


Real Estate, pp. 212-219. 257. 
9 Taubee v. Moore, 106 Ky. 749, 11 Tiffany on Sales, p. 364. 
51S. W. 564. 12 Pomeroy’s Equity Jurispru- 


10 School Town of Winamac v. dence, § 1402. 
Hess, 151 Ind. 229, 50 N. E. 81; 
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predecessors.* Trustees cannot escape liability for breach of 
contract by claiming that funds cannot be used to pay damages. 
Should they seek to avoid a contract on the ground of ultra 
vires, the burden is on them to allege and prove such defense. 
The question whether or not there is any fund to the credit 
of the district out of which the judgment can be collected is 
immaterial.4 Likewise it is no defense to an action against 
a district for labor and materials furnished in repairing a 
schoolhouse that the building has been unlawfully removed, 
that the tax to raise funds for such repairs has been illegally 
collected, that the repairs are not worth the contract price, 
or that the district does not own the land on which the building 
is located. 


Mandamus on the part of a contractor against a school 
board to compel it to perform its contract is not a proper 
proceeding, but his remedy is an action at law for damages.1® 
This is because mandamus does not lie to enforce the obliga- 
tions of contracts, but only the performance of acts which 
the law specially enjoins. Thus mandamus may be brought 
against a school district to compel the issuance of a warrant 
in payment of a claim allowed by the board; but it is error 
to allow interest on the audited claim in the mandate of the 
writ, because to do so merely enforces the obligation of a 
contract.17 


Publishers cannot by mandamus compel the use of their 
books adopted by statute, if the resulting complications would 
be injurious to the public welfare.18 Such publishers, however, 
may compel the use of their books in proper cases by a man- 
datory injunction, but if the publisher is only nominally 
damaged he is not entitled to this remedy. Injunctions 
against school districts will not be granted where the interests 
of the public would be seriously affected thereby.24 The 
plaintiff, however, may recover damages for the breach of his 


13 Williams v. Keech, 4 Hill (N. 
VED AUS TUS ING ME Gs ie 1 ys 

14 Morgan v. Board of Educa- 
tion of San Francisco, 136 Cal. 245, 
68 Pac. 703. 

15 35 Cyc. 968. 

16 State v. Chester Tp. Board, 
25 Ohio Cir. Ct. 424. 

17 Barber v. Mulford et al., 117 


Cal. 356, 49 Pac. 206. 
18 Effingham et al. v Hamilton, 
68 Miss. 523, 10 So. 39. 
19 Wagner v. Royal, 
427, 78 Pac. 1094. 
20 Westland Publishing Co. v. 
Royal, 36 Wash. 399, 78 Pac. 1096. 
21 Pomeroy’s Equitable Reme- 
dies, § 263. 


36 Wash. 
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contract, although he is not entitled to a mandamus or an 
injunction.2? 

Whenever a school district makes an illegal purchase, no 
recovery can be had on a note given in payment of the price 
or on a quantum meruit, but the seller’s only remedy is a 
recovery of the property. This is a rule of necessity, since 
that which the law declares null and void cannot be held valid 
by judicial construction. To permit recovery in such cases 
would allow schools in every instance to avoid statutory 
restrictions on their contractual power by the simple expedient 
of buying and using what they had no authority to procure.* 
Likewise, where a school officer having no authority to borrow 
money on behalf of the district does so, and the money is 
applied to a lawful indebtedness of the district, the lender of 
such money cannot in his own right as lender recover it from 
the district; but he may be subrogated to the rights of the 
ereditor who. has received such money and by such means 
recover the amount loaned. Interest, however, cannot be 
recovered from the date the money was loaned the district, 
but only from the date that it was paid to the creditor.” 


Public policy forbids the enforcement of liens against 
school property.2° This is true although the builder of a 
schoolhouse contracts for a lien for his work and material.?? 
Thus a statute in favor of contractors creating a mechanic’s 
lien on ‘‘any building’’ does not apply to such public build- 
ings as schoolhouses.** It was suggested that the statute might 
be so construed as to permit a lien, but not its enforcement 
against a public corporation. But the court held that no lien 
of any sort was created by the statute, saying, ‘‘the right and 
the remedy must stand and fall together.’’ This is the general 
holding of the courts.” 


22 State vy. Chester Tp. Board, 
25 Ohio Cir. Ct. 424; Morgan v. 
Board of Education of San Fran- 
cisco, 136 Cal. 245, 68 Pac. 703. 

23 Andrews & Co. v. Curtis, 2 
Tex. Civ. App. 678, 22 S. W. 72. 

24 Lincoln School Tp. v. Ameri- 
can School Furniture Co., 31 Ind. 
App. 405, 68 N. E. 301; Union Na- 
tional Bank v. Franklin School 
Tp., 31 Ind. App. 699, 68 N. E. 328. 

25 White River School Tp. v. 
Dorrell, 26 Ind. App. 588, 59 N. E. 


867. 

26 Hureka Stone Co. v. First 
Christian Church, 86 Ark. 212, 110 
S. W. 1042, 126 Am. St. Rep. 1088. 

27 Fluty v. School Dist., 49 Ark. 
94,4 S. W. 278. 

28 National Fire Proofing Co. v. 
Town of Huntington, 81 Conn. 632, 
Ti Atl, 911, 205. RALENe S261: 

29 Morganton Hardware Co. v. 
Morganton Graded School, 150 N. 
C. 680, 64 S. H. 764, 134 Am. St. 
Rep. 953. 


CHAPTER XIII 


TORT RESPONSIBILITY OF SCHOOLS AND SCHOOL 
OFFICIALS 


Introduction 


Under certain circumstances school officials may sustain a 
civil responsibility to persons injured by the mismanagement 
of school property. This liability may be either contractual 
or tortious; that is to say, it may arise either because of the 
breach of a contract or because of the breach of a duty imposed 
by law independent of contract. For the most part only the 
remedies afforded by law for torts of school corporations and 
their officials will be here considered. The subject embraces 
many legal problems of great delicacy and difficulty. 


I.—Tort Responsibility of Schools—General Doctrine 


A long line of American decisions exempts school corpora- 
tions from liability for non-contract injuries inflicted by them, 
whether the injury be inflicted upon the person or property 
of the teacher, pupil, or any other person.! In a leading Penn- 
sylvania case on this subject, it appears that a number of 
children were standing near the stove of a schoolroom in 
which the janitor was attempting to kindle a fire. Failing to 
produce the desired result, he threw a dish of crude petroleum 
into the stove. The result was an explosion by which one of 
the pupils was severely burned. The board of directors had 
been twice notified of this method of kindling fires by its 
janitor, and warned of the danger of permitting its continu- 
ance; and, although the matter was discussed by that body, 


1 Note, 37 L. R. A. 301; Ernst v. Mayor and City Council of Balti- 
West Covington, 116 Ky. 850, 76 S. more, 137 Md. 385, 112 Atl. 588, 14 
‘WwW. 1089, 105 Am. St. Rep. 241, 3 A. L. R. 1392 and note; Dick v. 
Ann. Cas. 882, 68 L. R. A. 652; Board of Education of St. Louis, 
Wiest v. School Dist., 68 Or. 474, .... Mo ...., 238 S. W. 1073, 21 
137 Pac. 749, 49 L. R. A. N. S. A. L. R. 1827 and note; Herman v. 
1026; Stovall v. Toppenish School Board of Education, etc., 234 N. 
Dist., 110 Wash. 97, 188 Pac. 12, 9 Y. 196, 187 N. E. 24, 24 A. L. R. 
A. L. R. 908 and note; Gold v. 1065 and note. 
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apparently no further attention was paid to it. The court 
non-suited the action for damages by the injured child against 
the school district. 


Chief Justice Gordon, in holding the district not responsi- 
ble for the injuries arising from the negligence of its janitor, 
said: ‘‘To make school districts responsible for the mis- 
feasance of their officers would in many cases prove injurious, 
if not destructive to the public welfare. A weak and poor dis- 
trict is saddled with a heavy bill of damages—in this case, for 
instance, because a child has been burned through the negli- 
gence of the janitor; in another, perhaps, because there has 
been no fire and a pupil’s limbs have been frozen, or because 
the house was open and it has caught cold; it has been mal- 
treated by the teacher, or has contracted spinal disease because 
of improper seats, etc., and as a consequence the schools must 
be closed, and the ordinary taxation, perhaps for years, 
together with the state appropriation, must be applied to the 
payment of the bill. 


‘““The rule heretofore has been that individual advantage 
must give way to public welfare; but the proposition of the 
plaintiff is to make individual grievance override the public 
good; to make the public funds the primary source of indi- 
vidual compensation. A child has been injured by the negli- 
gence of the school janitor; therefore, stop the schools and 
appropriate the money of the state and district for the purpose 
of compensating the child and its parents. This is certainly 
running the idea of individual compensation to the last degree 
of absurdity; it is an attempt to open a new field for this kind 
of litigation, profitable indeed to the individual, but ruin- 
ous to the public; hence one that we are not disposed to 
encourage.’ ”? 


Typical Examples 


With remarkable unanimity the American courts have 
announced the non-liability of school districts in similar cases. 
Most cases place the exemption on the ground that the district 
is a quasi corporation with limited powers; some justify it 
because there is no fund to meet such damages; while others 


2 Ford v. School Dist. of Ken- 812, 11L. R. A. 607. 
dall Borough, 121 Pa. 543, 15 Atl. 
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turn on the point that, as the relation of master and servant 
does not exist between the district and its employees, the 
principle of respondeat superior cannot be applied.? It follows 
that a board of education is never liable for the consequences 
of a breach of public duty, or the neglect or wrong of its 
officers, unless there is a statute imposing such liability.4 


A child attending a public schoolhouse provided by a city 
cannot maintain an action against the city for an injury 
suffered by reason of the unsafe condition of a staircase in 
the schoolhouse, over which he is passing, although the school 
committee, for a long time before the accident, knew the 
building to be unfit for school purposes, and had been notified 
by the teachers of its dangerous condition.5 A town, which 
has assumed the duties of a school district, is not liable for 
an injury sustained by a scholar, attending a public school, 
from a dangerous excavation in the school yard, owing to 
the negligence of the town officers. Undoubtedly the negli- 
gence of the city in this case was flagrant, as the excavation 
was about eight feet deep and was allowed to remain open 
in the school yard for about eighteen months prior to the injury 
complained of.® 


Any duty of a school district to transport school children 
to and from school is a public duty, and their right to be so 
transported is a public right, so that in the absence of a statute 
making the district lable an action may not be maintained 
against it for personal injury to a scholar from its negligent 
furnishing of unsafe and unsuitable means of conveyance.? 


County school commissioners in one case negligently per- 
mitted a wire to be strung across a public school lot. As a 
result one of the pupils was so injured thereby that she died. 
It was held that an action does not lie against such board 
for negligence causing such accident, since the authority of 
the board to sue and be sued relates to suits pertaining to 
educational matters, and the board is not and cannot be pro- 


3 Note, 37 L. R. A. 301. 
4 Howard v. Tacoma School 


6 Bigelow v. Inhabitants of 
Randolph, 14 Gray (Mass.) 541. 


Dist., 88 Wash. 167, 152 Pac. 1004; 
Sullivan v. School Dist., 179 Wis. 
502, 191 N. W. 1020. 

5 Hill v. City of Boston, 
Mass. 344, 28 Am. Rep. 332. 
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7 Harris v. Salem School Dist., 
72 N. H. 424, 57 Atl. 332; contra 
Williams v. Board of Trustees of 
Dist. No. 1, Town of Eaton, 198 N. 
Y. S. 476. 
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vided with any funds with which to pay a judgment for 
damages.§ 

A board of education is not liable in its corporate capacity 
where, in excavating on its own lots for the erection of a school 
building, it wrongfully and negligently carried the excava- 
tion below the statutory depth of nine feet, thereby under- 
mining and injuring the foundation and walls of a building 
of an adjoining owner. In denying a recovery Judge Price 
said: ‘‘The board is not authorized to commit a tort—to be 
careless or negligent—and when it commits a wrong or tort 
it does not in that respect represent the district and for its 
negligence or tort in any form the board cannot make the 
district liable. It is without power to levy taxes except for 
school and schoolhouse purposes, and therefore no levy could 
be legally made to pay a judgment against it if one should 
be recovered for its tort. These boards are but arms of the 
sovereign, the state, and the latter has neither authorized nor 
permitted, by any law, its agents to be sued for tort to either 
person or property.’” 


Exceptional Cases of Liability 


While the courts generally have denied the tort lability of 
school districts, as already has been indicated,” a few excep- 
tional cases, where liability has been imposed, should be noted. 

A city board of education which maintained a nuisance 
in the form of a rotten or unfit flag pole on the roof of a school 
building, with knowledge of its unsafe condition, has been 
held lable for the death of a person caused by the falling of 
the flag pole on him as he was passing along the adjacent 
street. Likewise, a board of education which had erected a 
school building in such a manner that the ice and snow inevi- 
tably slid from the roof and were precipitated upon the 
adjoiing premises, of which the board: had notice, was 
required to answer in damages for injuries sustained by the 
owner of such premises in slipping upon the ice which had 
fallen upon his premises from the roof of the school building, 


8 State v. Board of School Com- 10 Notes, 37 L. R. A. 301; Wiest 
missioners of Frederick County, v. School Dist., 680 Or. 474, 187 
94 Md. 334, 51 Atl. 289. Pac. 749, 49 L. R. A. N. S. 1026. 

9 Board of Education of Cin- 11 McCarton v. City of New 


cinnati v. Volk, 72 Ohio 469, 74 N. York, 183 N. Y. S. 939. 
E. 646. 
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such injuries being the proximate result of the direct act of 
trespass of the board.!? Similarly, a board of education, know- 
ing one of the school buildings to be out of repair and danger- 
ous, is liable to a pupil who is injured by the falling of plaster 
from the ceiling, for the liability is founded not on the negli- 
gence of the board or its subordinates in not repairing the 
building, but on the ground that such board negligently 
permitted the building to be occupied for school purposes with 
knowledge of its dangerous condition.* And a board of educa- 
tion which, under statutory authority, establishes a manual 
training school is liable for injuries to a child by the use of 
defective machinery furnished by the board." 


The above cases agree in that the board of education was 
aware of the dangerous condition which eventually resulted 
in injury to the complaining party. But as the school cor- 
poration is engaged in the performance of a public duty, 
purely governmental in character,!® it should not be held liable 
for the negligence of its subordinates and employees or for 
its own negligence as a board.17 In New York, however, the 
board is liable for its own negligence as a board!8&—a subtle 
and very questionable refinement. 


Torts Enriching the District 


Public policy sanctions the general rule that a school dis- 
trict is not liable for its torts, because otherwise school money 
would be diverted from the purposes of education.!® But 
where in the absence of contract the property of another is 
wrongfully appropriated to school purposes, is the district to 
be allowed to escape liability on the ground that it cannot be 


held responsible for its torts? 


12 Ferris v. Board of Education 
of Detroit, 122 Mich. 315, 81 N. W. 
98. 

13 Wahrman y. Board of Educa- 
tion, 187 ON. Xe o3l, SON. E: 192, 
116 Am. St. Rep. 609; see Solomon 
vy. Red River Lumber Co., 56 Cal. 
App. 742, 206 Pac. 498. 

14 Herman v. Board of Educa- 
tion; ete, 294 N- Y. 196, 137 _N.. E. 
24, 

15 Clark v. City of Nicholasville, 


120 Ky. 574, 87 S. W. 300; Harris: 


v. Salem School Dist. 72 N. H. 424, 
57 Atl, 332. 


To hold the district liable for 


16 Ernst v. West Covington, 116 
Ky. 850, 76 S. W. 1089, 105 Am. St. 
Rep. 241, 3 Ann. Cas. 882, 63 L. R. 
A. 652; Whitehead v. Board of 
Education of Detroit, 139 Mich. 
490, 102 N. W. 1028; Folk v. City 
of Milwaukee, 108 Wis. 359, 84 N. 
Ww. 420. 

17 Anderson v. Board of Educa- 
tion, 49 N. D. 181, 190 N. W. 807. 

18 Note, 24 A. L. R. 1070. 

19 Ernst v. West Covington, 116 
Ky. 850, 76 S. W. 1089, 105 Am. St. 
Rep. 241, 3 Ann. Cas. 882, 63 L. R. 
A. 652. 
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its negligence in injuring another would impoverish the dis- 
trict, because the district has received no corresponding 
benefit; but to hold the district liable for the reasonable value 
of property wrongfully appropriated to school purposes would 
not impoverish the district, because the district has received 
an equivalent, and is enjoying property that the law contem- 
plates it should pay for. Therefore, a distinction may well 
be taken between torts that enrich the district and torts that 
do not; and the district should be held responsible for the 
former, in all cases where it lawfully might have contracted 
for the property tortiously appropriated. While this distinc- 
tion is not generally made in expressing the tort responsibility 
of school districts, yet in the few cases where this issue has 
been raised, they have been held liable in some form of action 
for wrongs from which they have derived a positive benefit. 


Although a board of education is not liable under the doc- 
trine of respondeat superior for the torts of its subordinates, | 
it is responsible in damages for its own participation in the 
wrongful appropriation of the property of another for use in 
the installation of a heating and ventilating apparatus in a 
public school.”° Similarly, it was held that where a city board 
of education bought certain seats embodying a patented inven- 
tion, and in so doing was guilty of infringement of the patent, 
the city was liable for this infringement, notwithstanding the 
independent corporate nature of the instrumentalities having 
charge of the schools. As the schools are nevertheless ‘‘the 
schools of the city, the board of education takes charge of 
them for the city, they are paid for with the money of the 
city, and whatever is saved in providing for them is to the 
advantage of the city.’’ ‘‘One principal ground of a suit in 
equity for the infringement of a patent,’’ continued the court, 
‘as to compel an account of the gains or profits accrued to 
those proceeded against, by means of the infringement. 
Obviously, the proper party to proceed against is the one that 
has received the profits, or to whom the gains have accrued. 
If any party has saved or made anything by this infringement, 
it is the city, and the city seems clearly to be a proper party 
to account for these savings or profits.’ ’2! 


20 Titusville Iron Co. v. City of 21 Allen v. New York et al., 17 
New York, 207 N. Y. 203, 100 N. E. Blatchf. 350, 5 Ban. & A S717 08 
806. G. 1281, Fed. Cas. No. 232. 
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An ordinary tortfeasor who unjustly enriches himself at 
another’s expense may at the option of the tort victim be sued 
either in tort or in quasi-contract.22 In one case it has been 
held that a school district is not liable for the wrongful act 
of its board of directors in converting and appropriating the 
property of another in the building of a schoolhouse. But the 
court further said that the district might be liable in an action 
of assumpsit in a case where its board of directors was author- 
ized to procure building material in a lawful manner, but 
instead of adopting a lawful manner, it adopted an unlawful 
manner, and by such latter manner the material was procured 
and used by it.28 This holding is criticisable, because in per- 
mitting a recovery in assumpsit, the court necessarily recog- 
nizes the district’s tort; and if the district’s tort is recognized, 
there is no logical reason why it should not be held liable in 
tort also at the option of the tort victim. ‘‘In fact, when the 
assumpsit is brought, it is only by showing that the defendant 
did a tortious act that the plaintiff is able to recover. There 
being no contract between the parties, unless the defendant 
is guilty of some wrong, the plaintiff can establish no cause 
of action against him.’ Whether other courts will follow 
this unnecessary limitation of the tort victim’s remedies is not 
known; but it may be remarked that, so far as the existence 
of a cause of action is concerned, the distinction is immaterial 
where relief is sought in equity” or in code states ;?6 and both 
in tort and quasi-contract actions the measure of recovery 
ordinarily will be the same—the reasonable or market value 
of the property wrongfully appropriated at the time and place 
of taking—although where the taking is willful or dishonest, 
or where special damages are sustained by the tort victim, the 
measure of recovery in tort will be larger.?? 


22 Keener on Quasi-Contracts, 
p. 160. 

23 McClure Bros. v. School Dis- 
trict, 79 Mo. App. 80. 

24 Keener on Quasi-Contracts, 
p. 160. 

25 Allen v. New York et al., 17 
Blatchf. 350, 5 Ban. & A 57, 17 O. 


G. 1281, Fed. Cas. No. 232. 

26 Titusville Iron Co. v. City of 
New York, 207 N. Y. 203, 100 N. E. 
806. 

Aisles Clee p. Vols Se Re Ca Lie 
pp. 453, 486; Burdick on Torts, 2nd 
ed., pp. 25, 204. 
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Non-Pecuniary Remedies: Injunction, Mandamus 


‘‘In conclusion upon the subject of remedies,’’ said Judge 
Price, in denying the liability of a district for the negligent 
injury of adjoining property, ‘‘we do not mean it to be under- 
stood that the alleged excessive and wrongful excavation 
without protecting the plaintiff’s property might not have been 
restrained in a proper and timely action for that purpose.’’® 
This is the general rule,2® and is in harmony with the proposi- 
tion that an injunction will be granted against a charitable 
corporation for a nuisance, as this will not deplete its funds, 
although damages may not be awarded against it3® The 
courts will restrain a school board from committing many 
wrongs tortious or contractual. Thus, for example, a school 
board may be enjoined from illegally adopting textbooks,! 
or locating a schoolhouse,®? or letting contracts for buildings 
or supplies.*8 


Just as school boards may be enjoined from committing a 
tortious act, so they may be mandamused to perform a legal 
act of a ministerial nature. This extraordinary remedy, how- 
ever, is not available to compel the performance of a discre- 
tionary act. Yet in many cases this writ has been issued 
against school boards. Thus in cases where school boards have 
arbitrarily refused to act, they have been forced by mandamus 
to issue a diploma,** to admit or reinstate qualified persons as 
students,2> to examine teachers,®® to issue teachers’ certifi- 
cates,°7 to use textbooks adopted in pursuance of statute,®8 and 
in general to perform any ministerial function. 


Liability of Cities 


While mere school corporations have uniformly escaped 
lability for damages arising from the negligent management 


28 Board of Education of Cin- Weatherby et al., 52 Md. 442. 


cinnati v. Volk, 72 Ohio 469, 74 N. 
E. 646. 

29 22 Cyc. 883. 

30 Herr et al. v. Central Ken- 
tucky Lunatic Asylum, 97 Ky. 458, 
28 L. R. A. 394. 

81 Tanner v. Nelson, 
226, 70 Pac. 984. 

382 Brasher et al. v. Miller, 114 
Ala. 485, 21 So. 467. 

33 Mayor, etc. of Baltimore v. 


25 Utah 


34 Note, 3 L. R. A. 1115; note, 6 
A. L. R. 1525. 

35 Perkins v. Board of Directors, 
etc., 56 Iowa 476, 9 N. W. 856. 

36 Bailey vy. Ewart, 52 Iowa 111, 
2 N. W. 1009. 

37 Northington v. Sublette et al., 
24 Ky. 835, 69 S. W. 1076. 

38 Indiana ex rel. Clark v. Ha- ~ 
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L. R. A. 240. 
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of their property,®® municipalities controlling and operating 
public schools have not always been so fortunate. Many courts, 
it is true, have treated them exactly as ordinary school dis- 
tricts ; but other courts have imposed greater liabilities upon 
them. Thus a city was held liable to the owner of property 
adjoining a schoolhouse for damages to said property resulting 
from a defectively constructed cesspool maintained upon the 
property owned by the city and used for public school pur- 
poses.44 In reaching this conclusion an earlier case‘? was 
distinguished on the ground that in the former case the suit 
was against a quasi corporation with no money except a school 
fund, which could not be used to pay the damages claimed. 
In the latter case the action was against a city and was for a 
nuisance arising from the misuse of its land, which is a matter 
for which cities have usually been held liable. 

Attention to this proposition (the clause above in bold- 
faced type) will harmonize some apparently conflicting cases. 
Thus a Kentucky decision,# holding that ‘‘by furnishing a 
lot and building for the use of a school district a city does not 
become responsible to patrons of the school for its safe condi- 
tion,’’? may be explained on the ground that a city is not 
generally responsible for injuries resulting from defective 
buildings used for public purposes :#* while on the other hand, 
as a rule, the city is liable for damages proximately arising 
from negligently and improperly constructed sewers, drains, 
and water courses,* or from failure to keep its streets in a 
reasonably safe condition, or from excavations left unguarded 
on property adjacent to the street.” 
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The distinction drawn by the Pennsylvania Supreme Court 
in the cesspool case and supported by other decisions in the 
same state,48 it is submitted, is well founded. A city ordinarily 
is bound to find an outlet for the water on its land without 
encroaching on the land of another. It is liable, as a rule, 
for creating or maintaining any nuisance upon its property. 
Why should the rule be varied when the wrong complained 
of issues from city property devoted to school purposes? A 
recovery does not divert school money from school purposes; 
it reaches city money only. The city and not the school board 
is the defendant in the case. 


Other cases have announced a doctrine confirmatory of this 
view. Thus where a statute authorizes a town to abolish all 
school districts within its limits, and assume and maintain 
control of the public schools therein, and by virtue thereof 
the town of New Medford, Conn., did so, it was held respon- 
sible for polution of a stream by sewerage discharged into it 
by one of the schools, though such nuisance was created before 
the consolidation.” 


A similar principle in 1899 was declared by the Supreme 
Court of Illinois, which held it is no defense to an action 
against a city for an alleged illegal discrimination against 
children of African descent that the acts complained of were 
done or permitted by a board of education to whom the council 
had delegated the ‘‘power to indicate and determine what 
schools the pupils of the public school shall attend.’’ Said 
Judge Carter: ‘‘The mayor and council cannot shield them- 
selves behind the board of education, which they by ordinance 
have created.’’! 


Defenses of Cities 


But the tort liability of cities for damages arising from 
the mismanagement of their school property is subject to many 
important limitations. There can be no recovery against a 
city for injuries caused by a nuisance, unless the corporation 
has such control as makes the wrong a violation of its legal 


48 Rosenblit v. Philadelphia, 28 50 Watson et ux. v. Town of 
Pa. Super. Ct. 587; McCollough v. New Milford, 72 Conn. 561, 45 Atl. 
Philadelphia, 32 Pa. Super. Ct. 167. 
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duty.2 Consequently, if an injury is inflicted on account of 
the wrongful management of school property, and this man- 
agement is vested exclusively in a school board, it has been 
held that the city is immune from liability, having no power 
to correct the evil complained of. Thus the city of Cincinnati 
was adjudged not responsible for an injury received by a 
scholar from a defective schoolhouse planned and maintained 
by the board of education, because it was held the board was 
not the agent of the city. On the same ground New York 
City was held not liable to a pupil injured by a hole in the 
board flooring of a playground,‘ and Philadelphia was excused 
from lability to a pupil injured by falling plaster.® 

Under this doctrine cities will generally escape liability, 
because in most jurisdictions a board of education is a distinct 
corporation for school purposes, and not a mere function or 
part of the municipal government of the city. Even if the 
city have immediate control and supervision of its school prop- 
erty, it should be remembered that the maintenance of schools 
is a public, not a private, function of a municipality, and the 
city should not be held liable, except in cases where it is liable 
for injuries inflicted in the maintenance of similar public 
functions.? In such cases, moreover, if municipal liability 
results from statutes which are held not applicable to the 
construction and maintenance of schoolhouses, the city will 
escape liability.§ 


Modern English Doctrine 


After viewing the unanimous holding of the American 
courts exempting school corporations from liability for the 
wrongful acts of their employees, the conclusion of a recent 
English decision strikes one as somewhat surprising. In this 
ease, a teacher negligently directed one of her pupils, a girl 
fourteen years of age, to poke the fire and draw the damper 
of a stove in the teachers’ common room, where the teacher 
proposed to have her lunch. In carrying out this order the 
girl’s pinafore caught fire and she was severely burned. In 


2 Maitinowsky v. Hannibal, 35 5 Rosenblit v. Philadelphia, 28 
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consequence she brought an action for damages against the 
teacher and the school corporation as joint defendants. The 
jury found that the teacher was guilty of actionable negligence 
in giving this order. 


The appellate court decided that the judgment should go 
alike against teacher and school corporation. In reaching this 
conclusion the court held (1) that the teacher acted within 
the scope of her employment, which is not strictly confined to 
teaching, and (2) the relation between the corporation and the 
teacher employed by it is that of master and servant and 
involves the ordinary consequences with respect to lability 
for the acts of a servant.® 


Under the American doctrine the teacher in this case doubt- 
less would be liable for her negligence, but the school board 
would escape liability, for the cases are unanimous that in 
the absence of statute, the rule of respondeat superior does 
not apply. It may be noted in passing that the Supreme Court 
of Washington has reached a conclusion similar to the English 
one, holding the district responsible, where a pupil in the 
exercise of due care was.scalded by the upsetting of a bucket 
of water negligently left by the school employees on a furnace 
register. But this decision was expressly based upon a statute 
which in effect provided that an action might be maintained 
against a school district for any injury to the rights of the 
plaintiff arising from some act or omission of the district. 


This absolute statutory liability of the school district in 
Washington was later modified by a statute which in effect 
forbade an action against a district for non-contractual acts 
or omissions relating to any playground or athletic equipment 
owned, operated, or maintained by it. Thereafter a pupil was 
injured by being pushed by another boy off a discarded iron 
tank, which the district negligently permitted to remain on 
the school grounds from Friday to Monday. The district was 
held liable, as the statute did not cover this situation, and 
neither the theory that its negligence was not the proximate 


9 Smith v. Martin; 2°K. Bo 775, Go Al 2i5: 
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N. S. 281, 9 L. G. R. 780, 75 J. P. Wash. 85, 92 Pac. 770; Howard v. 
433, 55 Sol. Jo. 535, 27 Times L. R. Tacoma School Dist., 88 Wash. 
468, Ann. Cas. 1912 A 334, 2 N. C. 167, 152 Pac. 1004. 


TORTS OF SCHOOL OFFICIALS 403 


cause of the injury nor the theory that it did not have sufficient 
notice of the nuisance was a good defense.1! 


II.—Tort Responsibility of School Officials—General Doctrine 


In an early New York case, it appears that the plaintiff, a 
scholar in a public school in New York City, was injured by 
falling into an excavation carelessly left open in the school 
yard by workmen in repairing the school building. The repairs 
had been ordered by the school trustees of the ward, who acted 
gratuitously, and were under the direction of the superin- 
tendent of school buildings. Failing to secure a judgment 
against the Board of Education of New York City, the injured 
scholar sought to impress a personal liability upon the trustees; 
but the court refused to recognize their responsibility. 

Said Judge Andrews: ‘‘The trustees in directing the 
repairs to be made were acting within the scope of their 
authority. The employment of workmen for this purpose was 
necessary, and if they employed competent men, and exercised 
reasonable supervision over the work, their whole duty as 
public officers was discharged. They were acting as gratuitous 
agents of the public, and it could not be expected that they 
should be personally present at all times during the progress 
of the work to supervise the conduct of the workmen.’’!? 
Likewise it has been held that the regents of the University 
of California, who constituted a corporation and were expressly 
declared by statute not to be deemed public officers, cannot be 
held individually liable for damages on account of negligence 
respecting the poles and wires of a telegraph and telephone 
line maintained by the corporation. 

In a well considered case, reviewing many authorities, 
decided by the Supreme Court of Michigan in 1916, it appears 
that a boy about eight years of age, while a pupil in one of 
the public schools of Grand Rapids, Michigan, was injured as 
the result of falling about eighteen feet down an open space 
around which the stairway ran to successive stories. Alleging 
that this injury was sustained because of the negligence of 
the board of education in not constructing a balustrade on 
the exposed side of the stairway of sufficient height for the 


11 Stovall v. Toppenish School 185, 39 Am. Rep. 649. 
Dist., 110 Wash. 97, 188 Pac. 12, 9 13 Lundy v Delmas, 104 Cal. 655, 
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safeguarding of pupils, the injured pupil brought an action to 
recover damages against the board of education and the mem- 
bers of said board individually. Holding the school board, 
under these circumstances, exempt from corporate liability, 
the court commented as follows upon the individual liability 
of its members: 

‘‘No statutory duty is imposed upon the members of this 
board individually. It is not charged that any particular one 
acted or assumed to act as an officer, agent, or representative 
of the board, or in any different capacity from the other. They 
had no power and were charged with no duty except to act 
together in a quasi-corporate capacity. The negligence which 
all defendants are charged with involved malfeasance and non- 
feasance in their governmental duties connected with the con- 
struction and maintenance of this schoolhouse. We are 
impressed that, if the board as such is not liable, its individual 
members are not liable; no individual liability is created by 
statute.’ ’14 


Personal Liability for Intentional Torts 


While it is well settled in respect to the personal liability 
of members of school boards for torts based on negligence 
that, if the board as such is not liable, its individual members 
are not liable, the courts have not excused them from indi- 
vidual liability for damages for torts that in a legal sense are 
willful and intentional, although such torts may be the direct 
results of their acts as a corporation. Thus it has been held 
that school trustees are liable in ejectment or trespass for 
injuries to property in the conduct of their official business. 
Similarly it has been decided that for trespasses committed 
by school officers they are personally liable, and not the dis- 
trict.16 School trustees also are personally liable in trespass 
for assessing an illegal tax voted by the district to change 
the site of a schoolhouse and for issuing a warrant to collect 
such tax. ‘‘I perceive no greater hardship in holding them 
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responsible for the execution of an illegal resolution or a vote 
proceeding from a district meeting,’’ said Judge Nelson, ‘‘than 
in holding a party liable for the execution of process issued 
by a court without authority.’!7 Furthermore, a county school 
superintendent who has willfully or corruptly refused a license 
to teach to one lawfully entitled to it is liable to him in 
damages.!® 


Personal Liability for Ministerial Acts 


The members of the School Board of Evansville, Indiana, 
gave a Field Day Exhibition at the Baseball Park of said city 
for which they charged admission. They directed their clerk 
to make the arrangements for the exhibition, a part of which 
consisted in constructing the seats. The seats, built by an inde- 
pendent contractor, were negligently constructed, uninspected, 
and fell during the exhibition, inflicting injuries upon the 
plaintiff, who had paid admission. It was held by the Appel- 
late Court of Indiana that the board had power to arrange 
for the exercises; that the acts of the clerk in having the seats 
constructed were ministerial; and that, if negligent, he was 
- jointly liable with the members of the board for the collapse 
of the seats. The suit was not against the school board as such, 
but against its members and the clerk individually. 


““We hold,’’ said the court, ‘‘that the appellees, members 
of the school board, in determining that there should be field 
day exercises, in connection with their school, were acting 
within their jurisdiction, and that such act, together with their 
action in determining the manner in which such exercises 
should be conducted was discretionary, and that for injuries 
resulting therefrom they were not liable, but that the duties 
performed in making preparation for such field day exercises 
and the general management thereof were ministerial acts, for 
the negligent performance of which, if so performed, whether 
performed by themselves, by their agent, or by an independent 
contractor, they were liable for damages for injuries suffered 
by reason thereof. It follows that the duties performed by 
the appellee clerk of the board were ministerial acts, and for 


17 Baker v. Freeman, 9 Wendell 18 Elmore v. Overton, 104 Ind. 
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406 ESSENTIALS OF SCHOOL LAW 


their negligent performance, if so performed, he was jointly 
liable with his co-appellees.’’!® 


It will be observed that in this case the board was con- 
trolling a place of public entertainment. A person in such 
position is charged with the affirmative, positive obligation to 
know that such place is safe and he impliedly warrants it. 
One paying admission thereto may assume that the place is safe 
and need not inspect it.” 


The Trustee as Agent 


In an early New York case”! a recovery was allowed against 
the members of a board of education individually for injuries 
sustained by a teacher who fell through a defective floor; but 
the court of appeals reversed this decision, Judge Folger say- 
ing: ‘‘It is true that if any one of the defendants had done 
a wrongful act willfully or negligently upon the premises of 
the district, from which injury came to teacher or scholar 
he would ordinarily be liable; but not because he was a trustee, 
but because he was the person doing the act. So it may be 
that if one of them had been duly charged by the corporate 
body as its agent or servant, distinct from his relation as a 
corporator, with duty and responsibility, the neglect of which 
brought damage to another, he would be lable as a private 
person therefor.’’ 


Apparently in this case the board had an arrangement 
with one of the trustees that when any small repairs were 
needed he was to make them. But it appears that the atten- 
tion of the court and jury were not called to the particular 
state of facts necessary to make him liable. ‘‘It is in evidence,’’ 
said the court, ‘‘that when any repairs were needed the board 
had an arrangement with him to go on and make them. It 
is not distinct here whether each occasion for supplies and 
repairs was brought first before the board, and its order first 
had, before he was to provide them, or whether there was a 
prior agreement, general in its bearing, by which he was to 
see to it of his own motion that the building was kept repaired 
and supplied in these small matters. In the one case he would 


19 Adams y. Schneider et al., 71 21 Bassett v. Fish et al., 12 Hun 
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not be liable for neglect to repair, until moved thereto by the 
order of the board; in the other he possibly might be.’’? 


Personal Responsibility Respecting School Funds 

A commissioner who collects school money cannot avoid 
personal responsibility therefor by claiming that the funds do 
not belong to his office.2* If a township trustee, relying entirely 
upon the judgment of the board of directors, and against his 
own judgment, loans school funds on insufficient security, 
whereby a loss occurs, his official bond is liable therefor.24 If 
school directors handling school funds place them in the hands 
of anyone other than the proper custodian, they do so at their 
own risk.2° <A township collector who pays school money to 
any person other than the one legally entitled to receive it, 
will be personally liable in nominal damages, although the 
district loses nothing.26 If a school treasurer releases a mort- 
gage securing a debt due the school fund of his township, he 
is liable upon his official bond for any resulting loss.27 School 
officials also are liable on their bonds for all school moneys 
not properly accounted for or turned over to their successors,78 
or stolen from them,” or lost through the failure of the bank 
in which the treasurer deposited them, although he was not 
guilty of any want of care in failing to ascertain its financial 
condition,2° or rendered uncollectible, because of failure in 
loaning them to take such security as is prescribed by statute.*! 
School officials who vote for a misapplication of the public 
funds in payment of a teacher are personally lable to the 
township. Moreover, if the treasurer of a school district has 
money belonging to it devoted to the payment of salaries 
and refuses to pay it over upon a proper order, he becomes 
personally liable to the teacher demanding it.** 
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Liability for Slander and Libel 


The frequency of suits against school officers for alleged 
slander and libel justifies a consideration of the law upon this 
subject. The report of the principal of a school to the city 
superintendent respecting the competency of a teacher is con- 
ditionally privileged, and in the absence of express malice is 
not actionable, however false and unfavorable it may be.34 
So reports concerning the teacher made by the superintendent 
to the board of school visitors are likewise privileged, and he 
is protected if he honestly believed the statements to be true, 
and he need not have ‘‘good reason”’ or ‘‘reasonable grounds’’ 
for believing them.*> Likewise, a communication by a trustee 
to the school board in respect to the character of an applicant 
for a position as teacher is conditionally privilged.*® 

The reports of superintendents and other officers to school 
authorities are conditionally privileged, if the report is in the 
line of the officer’s duty; but if it is outside of the officer’s 
line of duty there is no privilege. This distinction is important, 
for if the alleged defamatory report is not conditionally 
privileged, the plaintiff is entitled to recover if the report is 
false; while if it is conditionally privileged, the plaintiff can- 
not recover unless the report affecting him is both false and 
malicious.37 

Statements charging a teacher with immoral conduct with 
her pupils, made by the president of the school board to the 
other directors in the presence of third persons are not con- 
ditionally privileged, since the publication is wider than his 
duty necessitates.28 But where a controversy in a board of 
education as to the merits of a teacher has become public, a 
published interview with the superintendent in defense of 
his position, which contained an honest criticism of the ability 
and work of the teacher, is privileged by the occasion and 
apparent necessity, whether the criticism is just or unjust.®® 
A school board cannot be protected in the use of libelous 
language or charges against a teacher under the pretext of 
discharging official duty; but so long as their actions are 
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clearly within the purview of the law and they use lawful 
means in the performance of them, they cannot be held liable 
in an action for libel, even though it be charged that they 
performed certain acts maliciously or in the pursuance of a 
conspiracy among their members. And acts of the trustees 
in gathering evidence of dereliction on the part of a principal 
and presenting it to the tribunal having authority to discipline 
him are in the line of their public duty and consequently 
privileged.*t 


Patrons of the school have a right to complain to the proper 
authorities of the teacher’s conduct, and if made in good faith 
such complaint, although not well founded, is not actionable 
in the absence of express malice.42 Moreover, a resident of a 
school district in communicating anything he may honestly 
believe true touching the character of the teacher of his dis- 
trict is presumed to be acting in good faith and the publication 
is privileged.*# But if the charges when made are known to 
be false and groundless, they are not privileged.*# It has been 
held that when a criticism of a teacher is sent to the wrong 
officer or board, it is not even qualifiedly privileged ;* but it 
is believed that the true rule is that a complaint does not lose 
its character as a privileged communication, if it is made 
bona fide for the purpose of obtaining redress, although to an 
officer without jurisdiction.* 


In considering the damages that a teacher can recover for 
defamation, it often is necessary to determine whether or not 
the words complained of are actionable per se. Words are 
actionable per se only in cases where they are falsely spoken, 
and (1) impute the commission of a crime involving moral 
turpitude, for which the party might be indicted and pun- 
ished; or (2) impute an infectious disease likely to exclude 
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him from society; or (3) impute unfitness to perform the duties 
of an office or employment; or (4) prejudice him in his pro- 
fession or trade; or (5) tend to discredit him.4” Thus to call 
a teacher ‘‘a villainous reptile not fit to go with decent girls.’’4 
or to accuse him of immoral or indecent practices with his 
pupils,” or to charge that he kept the girls in after dismissing 
the boys, gave them candy, and courted them is actionable 
per se as tending to prejudice him in his profession. 

If the words are not actionable per se, a recovery will not 
be allowed in the absence of the allegation and proof of special 
damages.! If they are actionable per se, no special damages 
need be alleged and proved. The actual pecuniary damage in 
an action for defamation rarely can be proved and is never 
the sole rule of assessment. Mental suffering alone can be 
made the basis for damages.2, And the fact that a defamed 
teacher has been reengaged in the same school for another 
year, while it may diminish his recovery, will not altogether 
defeat his action? 


Forcible Ejectment of Teacher by Trustees 


In an Indiana case? it appears that a teacher while engaged 
in teaching school under a contract with the district authorities 
was seized and ejected from the schoolhouse with unnecessary 
force by two of the trustees, because he refused to consent 
to a vacation which they had ordered, but which was not pro- 
vided for in the contract. The teacher, being laid up and 
unable to work on account of the injuries received for the 
space of seventeen days, brought an action for damages for 
assault and battery against the trustees ejecting him. In 
allowing the teacher damages the court found that he was 
duly licensed and employed by the district. ‘‘But independent 
of these questions,’’ said the court, ‘‘under a contract with the 


47 Spears v. McCoy, 155 Ky. 1, 
IRS Sh Ae KOU Zee 1s ONS Os Se 
10338. 

48 Bray v. Callihan, 155 Mo. 48, 
55 S. W. 865. 

49 Barth v. Hanna, 158 Ill. App. 
20; Malone v. Carrico, 16 Ky. L. 
Rep. 155; Thibault v. Sessions et 
al., 101 Mich. 279, 59 N. W. 624. 

50 Spears v. McCoy, 155 Ky. 1, 
159 S. W. 610. 


1 Pope v. Riddle, 145 Ky. 459, 
140 S. W. 661, 86 L. R. A. N.S. 
974; Pollard v. Lyon, 91 U. S. 225, 
23 U. S. (L. ed.) 308. 

2 Jozsa v. Moroney, 125 La. 813, 
51 So. 908, 27 L. R. A. N. S. 1041. 

3 Spears v. McCoy, 155 Ky. 1, 
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4 White v. Kellogg et al., 119 
Ind. 320, 21 N. E. 901. 
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trustees to teach the school for the term, the appellant went 
into possession of the schoolhouse, entered upon his duties as 
teacher of the school, and without interruption taught the - 
school for four months, and on the morning of the difficulty 
was in peaceable possession of the schoolhouse, and was about 
to open the school when the appellees brought on the disturb- 
ance. The appellant was not holding the possession wrong- 
fully, but was there by right, and the appellees, when they 
‘undertook to dispossess him, were wrongdoers.’’> Other 
authority is to the same effect.® 


In the above situation it is suggested that the teacher 
should have ascertained whether or not the order of the trus- 
tees was ultra vires. If it was, then he might have closed the 
school as soon as the trustees threatened to use force to eject 
him without abandoning any of his legal rights.7. On the other 
hand, if the order of the trustees was not ultra vires (and 
such seems to be the case here), then he might have closed 
the school at the order of the trustees, notifying them that 
he would hold the district liable for his salary during the 
vacation, and have recovered his salary during such period; 
since no deductions can be made from a teacher’s salary where 
a school is closed during the term unless special provision is 
made in his contract or the law in force when he was employed.® 


Responsibility of the Teacher 


In other chapters it is shown that a teacher is lable to a 
pupil for excessive, malicious, or causeless punishment,® for an 
illegal expulsion,!® for the enforcement of an unreasonable 
rule, and under some circumstances for defamation? It 
remains now to notice that a teacher also is lable to a student 
who is injured as a direct consequence of his negligence; and 
he must not leave dangerous things accessible to children. 
This is illustrated by an English case, where it appears a school 
master kept a bottle of phosphorus (which he used for making 


5 Johnson et al. v. Putnam, 95 8 Note, 50 L. R. A. 871; Clune v. 
Ind. 57; Judy v. Citizen, 101 Ind. School Dist., 166 Wis. 452, 166 N. 
18; Low v. Elwell, 121 Mass. 309; W. 11, 6 A. L. R. 736 and note. 


4 Am. Law Review 429. 9 Chapter I. 
6 McCutchen v. Windsor, 55 Mo. 10 Chapter I. 
149. 11 Chapter III. 
7 Oakes v. School Dist., 98 Mo. 12 Chapter IV. 
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hockey balls luminous when played with at night) in the room 
where the pupils’ cricketing things were kept. One of the 
- boys earried off the bottle of phosphorus to the playground, 
where it was ignited, and another one of the boys was hurt 
by the explosion. The master was held answerable in damages 
to the injured party.® 


Neglect of Duty Injuring the District 


In a Vermont case decided in 1863 it appears that a teacher 
neglected to enter in the school register any answer to but 
one of the thirty-four statistical interrogatories therein 
addressed to teachers, or to make any certificate of the cor- 
rectness of the record of the attendance, tardiness, and deport- 
ment of the scholars attending her school, or of the correctness 
of her answer to any of the statistical interrogatories as 
required by the register. In consequence of such neglect the 
district lost of the public money for that term the amount 
of four dollars and fifty cents. Although a majority of the 
judges held that the teacher did not forfeit her wages by 
reason of such neglect—a conclusion contrary to the weight 
of authority14—each member of the court agreed in saying: 


“‘It seems just and reasonable, however, and one of the 
instruments for securing the faithful working of the system, 
that the teacher should be liable to make good to the district 
the amount of the public money which the neglect of the 
teacher caused the town to lose. As the county court allowed 
the teacher the whole amount of her wages without deducting 
the four dollars and fifty cents, we reverse the judgment and 
render judgment for the plaintiff for the eighteen dollars, 
deducting therefrom the four dollars and fifty cents and 
interest on it to the December term, 1861, and allowing interest 
on the balance to this date.’’!5 


For even stronger reasons, a teacher is responsible to the 
district for injuries resulting from affirmative acts he had no 
right to do. Thus, if a teacher after being lawfully discharged 


13 Williams v. Eady, 9 Times L. 
Rep. 637, 10 Times L. Rep. 637, 


Adkins et al. v. Mitchell, 67 Ill. 
511; Board of School Commission- 


Times L. Rep, 41. 

14 School District v. Tuttle, 26 
N. H. 470; Owen School Tp., etc. 
v. Hay, 107 Ind. 351, 8 N. E. 220; 


ers v. Adams, 48 Md. 349; Brown 
v. Chesterville, 63 Me. 241. 

15 Crosby v. School Dist., 35 Vt. 
623. 
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refuses to leave the school building and continues to burn the 
fuel of the district, he is a trespasser and liable in damages.!6 


Responsibility of Other Officials 


If a servant is employed to construct or repair schoolhouses 
and through his negligence pupils are injured, the servant will 
be personally responsible, although the city or school district 
employing him is exempt from liability.17 So if a truant officer 
wrongfully pursues a student, causing him to be run over and 
killed by a train, he may by statute be personally responsible, 
but the district is not liable8 The janitor, too, but not the 
district, is liable to any pupil whom he injures because of 
failure to use proper care in his work;!® and one who con- 
structs a swing in the school yard to be used by pupils for 
play is liable for injuries resulting from negligence in its con- 
struction, but is not charged with the duty of keeping it safe.” 
In brief, school officers are lable for their personal negligence 
injurious to others.?! 


16 Kelderhouse v. Brown, 17 19 Ford v. School Dist. of Ken- 


Abb. N. Cas. (N. Y.) 401. 

17 Howard v. City of Worces- 
ter, 153 Mass. 426, 27 N. BE. 11, 12 
L. R. A. 160; Erie School Dist. v. 
Fuess, 98 Pa. St. 600, 42 Am. Rep. 
627. 

18 Reynolds v. Board of Educa- 
tion, 63 App. Div. 88, 53 N. Y. S. 
75. 


dall Borough, 121 Pa. 548, 15 Atl. 
812, 1 L. R. A. 607. 

20 Solomon vy. Red River Lum- 
ber Co., 56 Cal. A. Rep. 742, 206 
Pac. 498. 

21 School Dist. v. Williams, 38 
Ark. 454; Donovan v. McAlpin, 85 
N. Y. 185, 39 Am. Rep. 649, 


CHAPTER XIV 
EXEMPTION OF SCHOOL PROPERTY FROM TAXATION 
Introduction 


Exemption from taxation is the exception to the rule that 
all property is liable to contribute to the common burden, and 
such exemption is not favored in law. It can be allowed only 
when granted in clear terms, and can never be presumed.t 
The intention of the legislature must govern in ascertaining 
the extent of an exemption. But in arriving at such intention 
the same strictness of construction will not be indulged where 
the exemption is to religious, scientific, literary, and educa- 
tional institutions that will be applied in considering exemp- 
tions to corporations created and operated for private gain.” 
And the statutes providing for the exemption of property of 
educational institutions have been construed somewhat more 
liberally than those dealing with houses of religious worship. 


Nothing to the contrary appearing, a general exemption 
from taxation may extend to private as well as to public, to 
unincorporated as well as to corporated institutions. But the 
institution must perform some educational function; and when 


this ceases the property becomes subject to taxation.5 


The term ‘‘public’’ school, as used in tax laws, ordinarily 


means only such schools as are maintained under the laws of 
the state as part of its system of education, and does not include 
such schools as are supported and controlled by private enter- 
prise, although they may be public in the sense that they are 
open to all applicants free of charge.® The application of the 
term ‘‘public,’’ however, is not a question of definition, but of 


1 Note, 3 L. R. A. 206. S. 948, affirmed in 195 N. Y. 572, 
2 State v. Fisk University, 87 88 N. E. 1125. 

Tenn. 2338, 10 S. W. 284. 5 Grubb v. Weaver, 19 Pa. Co. 
3 Note, 19 L. R. A. 291. (Cts GORE 
4 City of Jackson v. Preston, 93 6 Auditor v. University of 
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legislative intention, and it may apply to schools open to the 
public, although not owned by the public, notwithstanding 
some charge for tuition is made.’ Of course, if the exemption 
is granted to ‘‘free’’ schools, it may be claimed by private 
schools charging no tuition.§ 


Examples of Interpretation 


A school is entitled to immunity from taxation under a 
statute exempting only those ‘‘not conducted for profit,’’ when 
it appears that its charges for tuition and board are not fixed 
with an intent of yielding a profit over and above the actual 
cost of the same.? An exemption of ‘‘lots with the buildings 
thereon when the same are used for schools’’ does not include 
office furniture or laboratory apparatus not fastened to the 
building. Exemption of lands ‘‘when the same are used’’ 
for educational purposes includes land used therefor, but not 
owned by the institution! Exemption of ‘‘all corporate 
property belonging’’ to an educational institution, or ‘‘held’’ 
by the same, includes all property held by the same although 
not actually used and occupied by it.2 So an exemption of 
land ‘‘so long as said land belongs to’’ the school applies 
regardless of the use made of the property. 


Chautauqua Assemblies as Educational Institutions 


The property of chautauqua assemblies is not exempt from 
taxation either as that of purely public charitable institutions 
or as that of educational institutions. ‘‘If it is exempt at 
all,’’ said Chief Justice Paynter of the Kentucky Court of 
Appeals, ‘‘it is because it belongs to a class of ‘institutions 
of education not used or employed for gain by any person or 
corporation, and the income of which is devoted solely to the 
cause of education.’ The language of the section quoted cer- 
tainly does not embrace an institution like this. It is not such 


7 Willard v. Pike, 57 Vt. 202, 9 
Atl. 907; Myers v. Akins, 8 Ohio 
Cir. Ct. 228, 4 Ohio Cir. Dec. 425. 

8 Northampton County v. La- 
fayette College, 128 Pa. St. 132, 18 
Atl. 516. 

9 Institute of Holy Angels v. 
Bender, 79 N. J. L. 34, 74 Atl. 251. 

10 City of Kansas v. Kansas 
City Medical College, 111 Mo. Rep. 


141, 20 S.: W. 35. 

11 Anniston City Land Co. v. 
State, 160 Ala. 253, 48 So. 659. 

12 State v. Hamline University, 
46 Minn. 316, 48 N. W. 1119; Wey 
v. Salt Lake City, 35 Utah 504, 101 
Pac. 381. 

13 University of the South v. 
Skidmore, 87 Tenn. 155, 9 S. W. 
892. 
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an institution of education as was intended to be exempt from 
taxation by the constitution. It is used for social as well as 
educational purposes. It is conducted for that purpose by 
the Kentucky Chautauqua Assembly but a few days in the 
year. While the income from it may be so meager that no 
profits are accumulated, still that does not place it in the 
eategory of ‘institutions of education.’ The framers of the 
constitution evidently had in mind institutions of education, 
such as colleges and schools, which are organized for the pur- 
pose of affording those desiring to acquire an education an 
opportunity to do so. They meant institutions that were 
officered-in the usual way, and employing corps of professors 
or teachers to furnish instruction to the students in attendance. 


“Tf it is an institution of education, it is not exempt from 
taxation, because it is used and employed for gain by persons 
who hold certificates of stock in the corporation to such an 
extent that it would not be entitled to exemption from taxa- 
tion, for under section five of its charter it is provided that a 
‘holder of a certificate of membership is to be entitled to two 
season tickets to all meetings of the assembly free of charge.’ 
In view of this fact it could not be said to be an institution of 
education, not used or employed for gain.’’!# 


Theosophical Societies as Educational Institutions 


A theosophical corporation owned a house and lot in Boston, 
Massachusetts, and sued to abate the taxes assessed upon its 
property on the theory that it was a literary, benevolent, chari- 
table, and scientific institution. The work carried on by the 
society was of a very general character, consisting of editing 
the ‘‘Theosophical News’’ and sending out press reports and 
articles to various papers. In holding the association liable to 
taxation, the court properly considered the actual work that 
it carried on, rather than the general purposes stated in its 
charter. 


Said the court: ‘‘The word ‘charitable’ refers to hospitals 
and other charitable institutions for the relief of the poor or 
the sick. The reason of this exemption is that they render a 
service to the public, and so relieve the state or municipality 


14 Bosworth v. Kentucky Chau- S. W. 602. 
tauqua Assembly, 112 Ky. 115, 65 
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from expense. The purpose of ‘forming the nucleus of a uni- 
versal brotherhood of humanity’ is too indefinite an expression 
to enable us to say, on the evidence, that the judge was wrong 
in holding that the petitioner was not a benevolent or a chari- 
table institution. 

‘‘The judge was not bound to hold that this was a scientific 
institution. While the term ‘scientific’ may not be limited to 
the physical sciences, yet there is nothing in the evidence to 
show that there is any study or application of science, even 
in the broadest sense of the word, in theosophy. But, even 
if there is any connection between theosophy and any kind of 
science, it is only incidental to the study and promulgation 
of a system of speculative philosophy. To make an institution 
scientific, it should be devoted either to the sciences generally, 
or to some department of science as a principal object, and 
not merely as an unimportant incident to its important objects. 


“‘The paramount object of the petitioner is the dissemina- 
tion of theosophical ideas, and the procuring of converts 
thereto. Everything else is subordinate. The fact that, in 
furtherance of this object, books are collected, instruction 
given, and literary work done, does not make the petitioner 
a literary institution. To hold otherwise would be to permit 
any seven men who believed in any particular theory on any 
subject to live free from taxation, by forming a corporation, 
buying a house, living in it, editing a newspaper, and writing 
articles to other newspapers in favor of their views, with the 
hope of gaining converts. This is not in our view the intent 
of the legislature.’ ’15 


Gymnastic Associations as Educational Institutions 


Whether gymnastic associations are educational institutions 
and consequently entitled to exemption from taxation was 
squarely presented to the Kentucky Court of Appeals and 
decided in the affirmative. Here a statute excluded from 
taxation all institutions of education not used or employed for 
gain and the income of which is devoted solely to the cause 
of education. 


t} 


‘‘The association,’’ said the court, ‘‘is maintained by the 


15 New England Theosophical 51N. E. 456, 42 L. R. A. 281. 
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payment of monthly dues by the members. There are no 
shares of stock, and no one derives any pecuniary benefit from 
the association. If it was conceded to be an institution of 
education, it would not be exempt from taxation if it was used 
or employed for gain. The record shows that it was not so 
employed, so the only question to be answered is, is it an insti- 
tution of education? 

‘‘KRducation may be particularly directed to either the 
mental, moral, or physical faculties, but in its broadest and 
best sense it relates to them all. Suitable recreation and 
physical exercise are deemed requisite to health and successful 
eulture.~ If one institution afford an opportunity to acquire 
this perfect education, it is one of education. If three institu- 
tions are organized—one seeking by a course of instruction to 
cultivate the mind, one by a method of instruction to improve 
students’ religious or moral conditions, and another to teach 
physical culture to produce a better physical development, 
each is an institution of education, as much as the one at which 
the student can acquire the threefold knowledge. It is simply 
a matter of judgment or convenience, on the organization of 
institutions of education, whether one shall furnish all the 
opportunities for the acquisition of an education or whether 
there shall be separate institutions for that purpose.’’!® 


Miscellaneous Institutions That Are Not ‘‘Schools’’ 


It has been held that a general hospital, which has an inci- 
dental educational feature, is not a ‘‘school’’ within the mean- 
ing of a statute exempting a school from certain provisions of 
a tariff act.” It has been said, too, that institutions for the 
teaching of dancing, riding, and deportment are not schools 
in the ordinary sense within the meaning of a provision 
exempting schools from taxation.18 According to some courts, 
business colleges are not schools entitled to exemption from 
taxation as such,!® although there is authority to the con- 


16 German Gymnastic Ass’n of 
Louisville v. City of Louisville, 117 
Ky. 958, 80 S. W. 201, 25 Ky. L. 
Rep. 2105, 111 Am. St. Rep. 287, 65 
L. R. A. 120. 

17 Massachusetts General Hos- 
pital v. United States, 112 Fed. 
670, 50 C. C. A, 417. 

18 People ex rel. McCullough v. 
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trary. Whether private corporations or associations for the 
teaching of trades, professions, or business are entitled to 
exemption from taxation as schools or educational institutions 
is a matter upon which the authorities conflict, and much of 
necessity depends upon the wording of the particular statute 
under consideration.”! 


Taxation of State Schools 


Inasmuch as state schools, generally denominated ‘‘publie 
schools,’’ perform public functions under state control, their 
property is presumptively exempt from the operation of gen- 
eral tax laws. Indeed, unless the tax law expressly so provides, 
it does not apply at all to the property of political bodies which 
exercise in different degrees the sovereignty of the state. Such 
property of the state is taxable, if the state sees fit to tax it; 
but to levy a tax upon it would render necessary new taxes 
to meet the demand of this tax, and thus the public would 
be taxing itself in order to raise money to pay over to itself, 
and no one would be benefited but the officers employed, whose 
compensation would go to increase the useless levy. Conse- 
quently, the intent of the state to tax public property must 
clearly appear; it will not be presumed.?? 


If school property is exempt as public property of the 
state, it is immaterial whether it is devoted exclusively to 
school purposes or not.*? It is thus necessary at the outset to 
determine whether the school in question is owned by the 
state, for if it is merely an instrumentality of the state, its 
property is public property, and no more subject to taxation 
than a jail, a courthouse, or an insane hospital. No exemption 
is needed for public property held as such.2* Moreover, when 
doubt exists as to the construction of a statute permitting the 
taxation of state property, it should be resolved in favor of 
the state.25 


In determining whether a school is a state school, neither 


20 Rohrbaugh et al. v. Douglas 
Co., 76 Neb. 679, 107 N. W. 1000. 

21 Note, Ann. Cas. 1912 B. 1353. 

22 People ex rel. Mayor v. As- 
sessors of Brooklyn, 111 N. Y. 505, 
19 N. E. 90, 2 L. R. A. 148; Cooley 
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23 Trustees of the Academy of 
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the fact that it is a public school nor the fact that it receives 
assistance from the state is conclusive. A state school must 
be part of the state’s system of education. The University 
of Maine, for example, while chartered by the state and fos- 
tered by it, is not a branch of the state’s educational system. 
It is a corporation wholly separate and apart from the state. 
Consequently, whatever exemption from taxation it enjoys 
must be found in the written law of the state. Power to 
exempt property from taxation inheres in the legislature, sub- 
ject to constitutional limitations; but a provision in a state 
constitution that certain specified classes of property shall be 
exempt does not preclude the legislature from exempting other 
property. Consequently, in exempting school property from 
taxation, the legislature may go farther than the constitution 
has gone.?? 


Exemption of State Schools from Federal Taxes 


Under the constitution of the United States the state is 
impliedly prohibited from taxing the agencies whereby the 
federal government performs its functions. Neither can the 
federal government tax the agencies of the state government. 
To allow either government this power would make it possible 
for the favorite government to tax out of existence the gov- 
ernment upon whose institutions taxes were levied. As Chief 
Justice Marshall declared: ‘‘That the power to tax involves 
the power to destroy; that the power to destroy may defeat 
and render useless the power to create; that there is a plain 
repugnance in conferring on one government a power to con- 
trol the constitutional measures of another—are propositions 
not to be denied.’’?8 


Inasmuch as state schools are agencies of state govern- 
ment,” it necessarily follows that the United States cannot 
tax the property of such schools. Neither can it tax bonds 
issued to raise money for such schools. It is likewise powerless 
to tax the salaries received by the teachers therein. The fed- 


26 Inhabitants of Orono ov. land, 4 Wheat., U. S. 316, 4 U. S. 
Sigma Alpha Epsilon Society, 105 (L. ed.) 579. 
Me. 214, 74 Atl. 19. 29 Attorney General ex rel. Kies 
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eral income tax, therefore, does not apply to the salaries of 
teachers of state schools, although it is applicable to the 
salaries of teachers of private schools. Conversely, the same 
immunity from state taxation is enjoyed by the federal gov- 
ernment, in respect to its schools, its property supporting 
them, the salaries of its teachers, and the bonds or paper by 
which money is raised for their construction and support. 
Neither the state nor the federal government has endeavored 
to tax the school agencies of the other; but the lack of power 
on the part of either government to do so follows conclusively 
from the principles announced in analogous cases.°? 


Where the state upon consideration grants a private school 
immunity from taxation, it cannot deprive it afterwards of 
this immunity to any extent; for the prohibition of the federal 
constitution against the passage of laws impairing the obliga- 
tion of contracts applies to the contracts of the state as well 
as to the contracts between individuals. Thus the [Illinois 
Legislature in 1855 declared that all the property of North- 
western University should be forever free from taxation of 
all kinds. A subsequent statute of 1872, conforming taxation 
to the Constitution of 1870, limited this exemption to land 
and other property in immediate use by the school. Because 
this legislation diminished the original immunity from taxation 
enjoyed by Northwestern, it was held unconstitutional. Neither 
a later statute nor a constitution of a state can impair the 
obligation of a state contract.3! 


General Exemptions and Municipal Taxes 


Does a general exemption from taxation of the property of 
educational institutions extend to the taxes of municipalities? 
This is a question of interpretation, under all the circum- 
stances, of the language of the exemption. Thus land granted 
by Vermont to Dartmouth College, ‘‘free and exempt from 


30 Marshall v. Donovan, 10 Bush. 
(Ky.) 681; Ransom et al. v. 
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public taxes,’’ was held subject to taxes levied by the town 
of Wheelock. 

One of the main questions argued was whether a town tax 
was a public tax within the meaning of the charter. The 
court decided that the words ‘‘public taxes’’ were open to 
construction as to whether they were used in the sense of 
including or excluding town taxes. The practical construction 
of-the charter by the parties in interest, in effect treating town 
taxes as not included in the exemption for more than a quarter 
of a century immediately succeeding the organization of the 
town and commencing soon after the grant of the charter, 
was given great weight in favor of this construction, notwith- 
standing the later usage to the contrary. The acts of the 
legislature used the words ‘‘public taxes’’ as apparently 
synonymous with state taxes, and in interpreting them the 
court had held that a statute governing the sale of land for 
‘‘public taxes’’ did not apply to a town tax. Moreover, if 
the exemption appled to town taxes, then in this case, since 
the entire township had been granted to the college, all the 
obligations of the town would have to be raised by taxes on 
persons and personal property only—a condition hardly within 
the intention of the legislature. Public grants are to be con- 
strued beneficially in favor of the public, and strictly against 
the grantees. 

‘‘The conclusion is,’’ said Judge Peck, ‘‘we hold the term 
‘public taxes’ was used in the charter in reference to taxes 
pertaining to the public revenue, as distinguished from local 
municipal taxes, such as town, parish, district, and village 
taxes, assessed upon, and to be expended for the use and imme- 
diate benefit of, the particular municipality. This construction 
satisfies the language and accomplishes the purpose of the 
exemption, and is in harmony with the rule of interpretation 
applicable to the case.’’®2 Under different cireumstance the 
opposite conclusion has been reached.%% 


When Exemptions on Acquired Property Begin 


Although a school enjoys exemption from taxation on all 
the property it may acquire and hold, still it must assume the 


32 Morgan vy. Cree, 46 Vt. 773, 14 33 LeFrane v. City of New Or- 
Am, Rep. 640. leans, 27 La. Ann, 188. 
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payment of taxes assessed for the current fiscal year on any 
property which it purchases or acquires otherwise.24 This is 
the uniform holding of the courts. It is not enough for the 
school to pay the taxes on such property for the fraction of 
the fiscal year preceding its acquisition; taxes for the entire 
year are payable. Of course, no taxes can be levied on the 
property thereafter, so long as the exemption in favor of the 
school remains in force. 


In enforcing this rule against the Pennsylvania Institution 
for the Instruction of the Blind, the court said: ‘‘A change 
in the use of property, after the tax had become a lien, was 
not a defense to the action. The assessment had been com- 
pleted and the tax for the whole year had become a fixed 
lability due seven months before the change in the use. In 
Moore v. Taylor,*° relied on by the appellant, no tax had been 
assessed, because at the time of the assessment the building 
had been used as a place of public worship and therefore was 
exempt, but during the year this use had ceased and it was 
held that the property became at once assessable for the 
unexpired term of the year. It does not, however, follow that 
if a change in the use of a property during the tax year 
exempts it from future assessments, it will be relieved from 
the payment of a tax duly assessed when it was hable. The 
general rule is otherwise. An act of an owner of property 
that brings it within an exemption provided by law does not 
relieve from taxes previously levied.’’%6 


Nature of Ownership Necessary for Exemption 


To be entitled to exemption from taxation, it has been said 
that it is ordinarily necessary that the property should be 
owned by the school or college; it is not enough that it is used 
for such purposes if owned by a third person.?* This proposi- 
tion, however, properly applies only to the beneficial interest 
of the legal owner; it does not render taxable to the school 
the interest in the property enjoyed by the school under a 
lease or contract of purchase. The interest or estate in the 
school devoting the property to school purposes agreeable to 


84°37 Cyc, 897. sylvania Institute for the Instruc- 
385 Moore v. Taylor, 147 Pa. 481, tion of the Blind, 214 Pa. 1388, 63 
23 Atl. 768. Atl. 420. 


36 City of Philadelphia v. Penn- 37 37 Cyc. 935. 
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law is not taxable; the residuary interest of the legal owner, 
however, is taxable to him. Thus it was said by the Supreme 
Court of Minnesota: ‘‘But the lessors claiming the benefit of 
the exemption in this case are mere private owners of the 
property, and the exemption is not for the lessees, the trustees 
of the seminary, and it can only be claimed arguendo to be for 
their benefit in an indirect and collateral way.’’8 


To the same effect is the rule announced by the Supreme 
Court of Indiana: ‘‘The mere use or occupancy for school 
or educational purposes of the property of a private owner, 
sustaining merely the relation of lessor to a school or seminary 
does not create an exemption in his favor.’’8® In an Iowa 
case the property in question was owned by a private person, 
but was used by a church and school; and it was held that 
there was no exemption. The court, however, said that it 
would be different if the title to the property were in the 
school or in the church, and it might also be different if it were 
shown that the owner held the naked legal title in trust for 
the church or school.” 


Where property is devoted by the lessee to school purposes, 
some courts, however, will not allow taxes to be collected even 
from the lessor. The Supreme Court of Kansas, in construing 
a provision of the state constitution, which proyided that all 
property used exclusively for educational and scientific pur- 
poses should be exempt from taxation, held that the exemption 
depended entirely upon the use to which the property was 
devoted. ‘‘Nor is ownership evidence of use,’’ added the court. 
‘‘This is too plain to need either argument or illustration. 
If the framers of the constitution had intended to exempt all 
property belonging to literary or charitable institutions from 
taxation, the language used would have been very different.’ ’41 


The same conclusion was reached by the Supreme Court 
of Alabama in considering the legality of a tax against the 
lessor of property devoted exclusively to school purposes by 
the lessee. Here the constitution exempted certain property 
from taxation, when used exclusively for schools; and it was 


38 Hennepin County v. Bell, 48 59 Iowa 404, 13 N. W. 409. 


Minn. 344, 45 N. W. 615. 41 Washburn College v. Com- 
39 Travelers’ Insurance Co. v. missioners of Shawnee Co., 8 Kan. 
Kent, 151 Ind. 349, 50 N. EB. 562. 344; St. Mary’s College vs. Crowl, 
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held that the lessor could not be taxed. Referring to the 
Kansas cases above cited, the Alabama court said: ‘‘It is true 
that the facts of these two cases, respectively, show that the 
title to the property was in the party claiming the exemption; 
but this, we think, does not necessarily weaken the cases as 
authority in the case at bar, for the reason that the court, in 
both, brought pointedly into view the principle that ‘exclusive 
use,’ irrespective of ownership, was the test of the right of 
exemption. We do not stand alone in this construction of these 
decisions. In the case of Scott v. Society of Russian Israel- 
ites, the Supreme Court of Nebraska took the same view of 
them.’’4 


This Nebraska case declared: ‘‘It is the exclusive use for 
the purpose named which determines whether the property 
is subject to the burden of taxation or not. To hold that a 
religious society must be the absolute owner of the property 
occupied or used by it exclusively for church purposes, to 
create the exemption, would be to inject words into the statute 
which are not therein written. This we have no power to 
do.’’44 

Of course, if the school property in question belongs to the 
state, it cannot be subjected to taxation although it is held 
by a trustee. Thus in Illinois moneys belonging to the school 
fund were loaned and secured by a mortgage on certain real 
estate, which the city of Chicago bought on foreclosure. The 
city here was declared a trustee holding the property for the 
state. Said the court: ‘‘The General Assembly is prohibited 
from directly appropriating this fund to state, county, or 
municipal purposes. If they cannot so appropriate it directly, 
they cannot by the indirect means of taxation; because, so 
much as would be taken from the fund by taxation would be 
an unconstitutional perversion of the fund to that extent. It, 
then, follows that this property being a part of the public 
school fund, the General Assembly cannot subject it to 
taxation.’’# 

But the leasehold interest of a tenant of school lands belong- 


42 Scott v. Society of Russian 44 Scott v. Society of Russian 
Israelites et al., 59 Neb. 571, 81 N. Israelites et al., 59 Neb. 541, 81 N. 
W. 624. W. 624. 

48 Anniston City Land Co. v. 45 City of Chicago v. People ex 
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ing to the state is subject to taxation ;# and when public prop- 
erty is sold, the purchaser’s interest may be taxed, even though 
the title has not yet been passed.** 


Tuition as a Use of Property for Profit 


Certain statutes exempt school property from taxation only 
when it is not used or leased for purposes of private or cor- 
porate profit or income. Here the question arises whether the 
charging of tuition deprives a school of the benefit of this 
exemption. The answer is in the negative, whenever the income 
is devoted to school purposes and the school is not conducted 
for profit.48 That the charging of tuition is not deriving an 
income from the property, so as to make it subject to taxation, 
was early recognized in Tennessee, the court saying that it 
was the school taught in and not the property that furnished 
the income.” 


So it was held in Georgia that the charging of tuition did 
not amount to a using of property for purposes of private 
profit, where such fees were appropriated wholly to the mainte- 
nance of the institution. On this question the Louisiana court 
has said: ‘‘The argument is that the property is to be deemed 
used for private profit or income, because the scholars are 
charged for the education they receive. It was known to the 
framers of the constitution that in all schools and colleges, 
except the free schools, a charge is made for instruction. Free 
schools established by the city or state required no special 
exemption. If, therefore, it had been intended by the proviso 
to exclude from the exemption all colleges and schools that 
received pay for education, the exemption provision in the 
body of the article served no purpose.’”! 


46 State ex rel. Sioux County v. 
Tucker et al., 38 Neb. 56, 56 N. W. 
718; Street et al. v. City of Colum- 
bus, 75 Miss. 822, 23 So. 773. 

47 Cooley on Taxation, 3rd ed., 
p. 269. 

48 Note, 21 L. R. A. N. S. 169; 
Institute of Holy Angels v. Bender, 
79 N. J. L. 34, 74 Atl. 251. 

49 Mayor etc. of Nashville v. 


Ward, 16 Lea (Tenn.) 27. 

50 Linton et al. v. Lucy Cobb In- 
stitute, 117 Ga. 678, 45 S. E. 538; 
Brewer et al. v. American Mis- 
sionary Ass’n, 125 Ga. 11, 52 S. BE. 
804. 

1 State ex rel. Cunningham v. 
Board of Assessors, 52 La. Ann. 
223, 26 So. 872. 
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Exemption of Trust or Endowment Funds 


The exemption from taxation granted to institutions of 
learning includes, according to the usual holding, not only the 
real and personal property actually devoted to school pur- 
poses, but also funds donated and bequeathed to it, by way of 
endowment or in trust for its uses, the income of which is 
entirely devoted to the maintenance of the institution.2 Thus 
it was held in Massachusetts that personal property held in 
trust as an accumulating fund for Williston Seminary was 
exempt from taxation under a statute exempting the personal 
property of a literary or scientific institution. It was con- 
tended here that the property was not yet the property of the 
seminary ; that the vesting of it was expressly postponed until 
certain conditions precedent were fulfilled and that the possi- 
bility that it would become the property of the seminary could 
not exempt it. But the court answered: ‘‘The statute of 
exemption is not limited to personal property in possession. 
It exempts all the personal property of such institutions, 
whether in possession or not. The word ‘property’ in its ordi- 
nary legal significance, is nomen generalissimum, and extends 
to every species of valuable right and interest.’”$ 


The whole matter practically resolves itself into the ques- 
tion: Is property used for the promotion of education when 
the income only is devoted to that purpose? As to personal 
property the answer is quite uniformly in the affirmative. As 
to real estate it is generally in the negative, although under 
some circumstances courts have exempted it also.* But real 
estate owned by a school and rented for income purposes must 
very clearly appear to be within the language of the exemption, 
or it will be subject to taxation. Thus land deeded to the 
Wagner Free Institute of Science, the rents of which were 
devoted to school purposes, was held taxable although its 
charter expressly exempted ‘‘any gifts, bequests or endow- 
ments’’ to the institution. The hesitancy that courts experience 


2 87 Cyc. 939. 

3 Williston Seminary v. County 
Commissioners, 147 Mass. 427, 18 
N. E. 210. 

4 New Haven v. Sheffield Scien- 
tific School, 59 Conn. 168, 22 Atl. 


156; Trustees of Kentucky Female 
Orphan School v. Louisville, 100 
Ky. 470, 36 S. W. 921, 40 L. R. A. 
119; Brown Univ. v. Granger, 19 R. 
I. 704, 36 Atl. 90, 86 L. R. A. 847. 
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in exempting such real estate is shown by the following excerpt 
from the opinion: 

‘‘The first and most obvious question which arises is, does 
this property come within the description ‘gifts, bequests, or 
endowments,’ contained in the act of 1864? It certainly is 
not a ‘bequest,’ as the title was derived by deed, and not by 
will, nor can we regard it as a ‘gift,’ within the manifest mean- 
ing of the act. Gifts, in their ordinary legal sense, are dona- 
tions of chattels, and the same meaning attaches to them in 
the common popular sense also. A gratuitous conveyance of 
the title to a piece of real estate is in a very large sense a gift, 
but it is not so designated in the popular, or in the legal, 
thought or expression; and we would not feel at liberty to 
depart from the ordinary meaning of the word in construing 
a statute exempting property from taxation. Nor is the word 
‘endowment’ any more apt to describe such property as this. 
‘Endowment’ is defined by Worcester as ‘property or pecuni- 
ary means bestowed as a permanent fund; as the endowments 
of a college or hospital or a library.’ It is certainly under- 
stood, in common acceptation, as a fund yielding income for 
the support of an institution.’’® 


The view most favorable to educational institutions has 
been formulated by the Kentucky Court of Appeals as follows: 
‘An exemption of an educational institution from taxation 
will include property held by it for rent, the income of which 
is used for the work of the institution, unless there are 
qualifying words which show, or tend to show, that only 
property used by the institution or connected with it is to be 
exempted.’’6 


A résumé of the economic disadvantages of exempting lands 
rented by educational institutions for income purposes is given 
in the dissenting opinion in the above case. Such immunity 
from taxation, it is claimed, ‘‘would lead, not only to manifest 
injustice in the matter of placing burdens upon the other 
property in a community, but would lead corporations con- 
ducting such institutions to select, for the purpose of invest- 
ment, those cities and towns which had the highest tax rate, 


5 Appeal of Wagner Free Insti- Orphan School v. Louisville, 100 
tute of Science, 116 Pa. 555, 11 Atl. Ky. 470, 36 S. W. 921, 40 L. R. A. 
402. 119. 

6 Trustees of Kentucky Female 
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in order to benefit by the advantage thereby given in com- 
petition for tenants. For, just in proportion as the surround- 
ing property is subjected to a greater tax, is a greater bonus 
given to the corporation which owns the exempted property, 
a part of which bonus it can afford to give in the shape of a 
reduction of rent whereby to entice tenants away from the 
owners of the surrounding property. Just in proportion to 
the increase of the exempted property held by such corpora- 
tions in a city or town, must the tax rate become higher, and 
the inducement greater to such corporations to invest their 
surplus there. And this leads to further injustice. The ten- 
ants of such a corporation, induced to become such by a reduc- 
tion of rent, are thereby enabled to undersell their neighbors, 
who are compelled to contribute their just proportion towards 
bearing the burden of taxation placed upon the property they 
oceupy.’’? 

Of course, after the law-making body has spoken, the wis- 
dom of its enactment is no reason for a refusal to give it full 
effect. But public policy is always considered, as a matter 
of interpretation, in order to ascertain the meaning and extent 
of the law in question. 


Taxation of Property Rented to Maintain Schools 


An educational institution cannot as a general rule claim 
exemption from taxation in respect to property which it rents 
out for purposes wholly unconnected with its educational work 
or which it otherwise rents as an investment and a source of 
profit, even though the rent or other income from the property 
is devoted to the support of the institution. Thus it was held, 
under a constitution permitting exemptions of property 
actually used for church, school, or charitable purposes, that 
property which is rented for stores, ball rooms, or theaters 
cannot be exempted although the income therefrom is appro- 
priated for the charitable uses of the association. 


An exemption of all buildings used exclusively for literary 
purposes, not leased or otherwise used with a view to profit, 
does not extend to a building, a portion of which is rented 


7 Trustees of Kentucky Female 8 37 Cyc. 938. 
Orphan School v. Louisville, 100 9 City of New Orleans v. St. 
Ky. 470, 36 S. W. 921, 40 L. R. A. Patrick’s Hall Ass’n, 28 La. Ann. 
119. 512. 
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for stores, although the remainder is used for the purposes 
of a college and the income derived from the rent is applied 
to the support of the college. So the exemption of college 
grounds will not include land and buildings rented to a third 
person to be used as a preparatory school.! 

But the exemption laws or charter provisions in some cases 
are broad enough to include property yielding a revenue, where 
such revenue is applied directly and exclusively to the mainte- 
nance of the school.12 Thus an exemption from taxation of 
the property of a college ‘‘while so used for the promotion of 
science,’’ exempts property so invested as to produce an income 
which is used for the purposes of the college.4® So a charter 
provision of a college providing that its ‘‘property, income 
and proceeds shall not be subject to taxation,’’ includes within 
the exemption all property of the corporation, whether used 
directly for college purposes or as a source of income.!* 


Taxation of Greek Letter Societies 


Attempts frequently have been made by college fraternities 
to have their property exempted from taxation under various 
statutory provisions. The Delta Kappa Epsilon Society of 
Hamilton College resisted the taxation of its property under 
a statute of New York which provided that the real and per- 
sonal property of a ‘‘corporation or association organized 
exclusively for the moral or mental improvement of men or 
women, or for educational, scientific, literary, or library pur- 
poses, and used exclusively for carrying out one or more of 
such purposes shall be exempt from taxation.’’ The charter 
of the fraternity declared its objects and purposes to be simply 
literary and for the promotion of the fine arts. The court 
found, however, that its primary purposes was to afford its 
members a home while attending college—a club-house for rest, 
recreation, and fraternal intercourse rather than for the pur- 
poses recited in its charter. Consequently, the tax upon its 
property was upheld. Undoubtedly this decision is correct, 
for if the holding were otherwise ‘‘the original corporators 


10 Cincinnati College v. State, Trustees _ Sheffield Scientific 
19 Ohio 113. School, 59 Conn. 168, 22 Atl. 156. 

11 State v. Ross, 24 N. J. L. 497. 14 Board Trustees of Whitman 

12 Vanderbilt University v. College v. Berryman, et al., 156 
Cheney, 116 Tenn. 259, 94 S. W. 90. Fed. 112. 

13 Town of New Haven v. 
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might, if so disposed, declare the object of their incorporation 
to be one which would entitle the corporate real estate to 
exemption from taxation within the terms of the statute, while 
as a matter of fact it was used for an entirely different pur- 
pose and one which would not entitle it to exemption.’’!® 


A like decision was rendered when the Phi Beta Epsilon 
Corporation, contending that its property was exempt, sued 
to recover taxes paid under protest to the city of Boston. It 
was held, under a statute providing that buildings used for 
educational purposes should be exempt from taxation, that 
even if some literary or scientific work was done in the house 
in question, yet if its dominant use was as a dormitory or 
boarding house for its members, it is not exempt. As Judge 
Hammond said: ‘‘The housing or boarding of students is not 
of itself an educational process, any more than is the housing 
or boarding of any other class of human beings.’’16 


The Sigma Alpha Epsilon Society of the University of 
Maine, under the oral permission of the trustees, erected a 
chapter house on the campus. A statute exempted from taxa- 
tion ‘‘the real estate of all literary or scientific institutions 
occupied by them for their own purposes or by any officer 
thereof as a residence.’’ The court decided, however, that the 
property of the fraternity was properly taxed, declaring that 
its purposes were neither literary nor scientific, but rather 
domestic. That the building was on the land of the university 
was deemed immaterial. Said the court: ‘‘The lot on which 
this building was erected was occupied neither by the univer- 
sity nor by any officer thereof but by an independent corpora- 
tion for its own purposes, and therefore it lost the privilege 
of exemption which might under other conditions attach to it. 
Suppose, for illustration, the university had leased a lot to a 
citizen of Orona, who erected a boarding house or a store for 
students thereon, could it be contended that the boarding house 
or store could escape taxation merely because it rested on land 
that might have been used by the university for its own pur- 
poses, but in fact was not? The exemption, which must always 
be construed strictly, does not go so far.’’!” 


15 People v. Lawler, 74 N. Y. 16 Phi Beta Epsilon Corporation 
App. Div. 553, 77 N. Y. S. 840, af-  v. City of Boston, 182 Mass, 457, 65 
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In another case the University of Maine built a chapter 
house on its campus for the Kappa Sigma Society, allowing 
the fraternity to occupy it under a contract of purchase. In 
holding this property also liable to taxation the court said 
that while the legal title of the property was in the University 
of Maine, not all the real estate of literary or scientific institu- 
tions was by statute exempt from taxation, but only such as 
was occupied by them for their own purposes or by any officer 
thereof as a residence.}8 

A more liberal policy toward Greek letter societies, how- 
ever, is noticeable in recent legislation. In 1909 the Legislature 
of Kansas provided that ‘‘all real estate not exceeding one-half 
acre in extent and the. buildings thereon situate, and used 
exclusively by any college or university society as a literary 
hall or as a dormitory, if not leased or otherwise used with 
a view of profit and all books, furniture, apparatus, and instru- 
ments belonging to such society, shall be exempt from taxa- 
tion.’’ Under this statute it was correctly held that the lot 
and chapter-house of the Kappa Gamma Society of the Univer- 
sity of Kansas was not subject to taxation, although the legal 
title of the property was vested in a trustee for the use of the 
society. Use, not ownership, was declared to be the test of 
the exemption. The court held, in brief, that it was the pur- 
pose of the legislature to encourage the construction and use 
of dormitories as homes for non-resident students at colleges 
and universities. ‘‘The fact that the chapter-house is not open 
to the public, or to anyone who may apply for admission, does 
not deprive the society of the statutory exemption. Other 
similar societies may be organized without limit by the 
students, so that all may have adequate dormitory facilities. 
When they do organize and acquire a building used exclusively 
for a literary hall or dormitory, they, too, will be entitled to 
the benefit of the exemption.’’!® 


ma Alpha Epsilon Society, 105 Me. 
214, 74 Atl. 19; Inhabitants of 
Orono v. Kappa Sigma Society, 
108 Me. 320, 80 Atl. 831. 

18 Inhabitants of Orono y. Kap- 
pa Sigma Society, 108 Me. 320, 80 
Atl. 831, 

19 Kappa Kappa Gamma House 
Ass’n. v. Pearcy, 92 Kan. 1020, 142 


Pac, 294, 62 L. R. A. N. S. 995: 
Accord, State v. Allen, 189 Ind. 
369, 127 N. E. 145. 

Where an association to aid 
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to be used as a dormitory, the 
building is exempt from taxation. 
People v. Parker, 146 N. Y. S. 753, 
84 Misc. 534. 
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Residences of Professors in School Buildings 


Is school property which also is used for residential pur- 
poses by its professors, entitled to exemption from taxation 
under a statute granting such immunity only when the prop- 
erty is used exclusively for school purposes? Under such a 
statute it was held by the Supreme Court of Missouri that the 
property of the Kemper Military School was exempt from 
taxation although the proprietor, the professors, instructors, 
and servants resided thereon. Said the court: ‘‘The phrase 
‘exclusively used’ has reference to the primary and inherent 
use aS over against a mere secondary and incidental use. If 
the incidental use (in this instance residing in the building) 
does not interrupt the exclusive occupation of the building 
for school purposes, but dovetails into, or rounds out those 
purposes, then there could be said to be left an exclusive use 
in the school on which the law lays hold.’’2 


Supporting the same conclusion, Judge Poche in a Louisiana 
ease said: ‘‘It stands to reason that a college, with some two 
or three hundred scholars, who would also be boarders, would 
not lose its character as being used exclusively for school pur- 
poses, because it contains rooms for the accommodation of 
necessary teachers, as well as for the servants required for 
the preparation of the food of the teachers and scholars, and 
for the performance of other household duties. It is too plain, 
in our minds, for argument that all these incidents are neces- 
sary adjuncts to property used exclusively for college purposes. 
It would certainly be imprudent, if not dangerous, to leave 
unoccupied at night, or when classes are not being actually 
taught, a building used for school purposes in a large city; 
and the argument which would hold that the occupation of 
such building by a janitor and his family would destroy or 
even impair its character as being used exclusively for school 
purposes would doubtless find no sanction under the true 
meaning of the article of the constitution, or even in reason 
and common sense. Is it entitled to more consideration when 
applied to the owner of the building, who is the principal and 
one of the teachers of the school kept therein?’’#+ 


20 State ex rel. Spillers v. John- 592, 2 So. 193; accord, State v. 
ston, 214 Mo. 656, 113 S. W. 1083, Board of Assessors of Parish of 
Ole tan kee Ate Neier Like Orleans, 52 La Ann. 223, 26 So. 
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It is almost uniformly held that the statutory exemption 
from taxation of property used exclusively for school or educa- 
tional purposes is not destroyed by the fact that the proprietor, 
teachers, or other persons connected with the school reside 
in the building, when such residence is merely incidental to 
the use of the building as a school and is not made the primary 
object of the persons interested.” 


Other Uses Added to School Uses 


In order for school property to enjoy its exemption from 
taxation, it is necessary that the uses to which it is devoted, 
however unconventional, should promote the welfare of the 
school and be in reality school uses. Consequently, whenever 
the use of the school building as a residence is the main object 
of its occupants, or becomes a matter of mere personal con- 
venience or advantage, such a building cannot be said to be 
used ‘‘exclusively’’ for school purposes, and accordingly is 
not exempt from taxation. As the Supreme Court of Nebraska 
said, in considering the case of the principal of a commercial 
and preparatory school: ‘‘If he had lived in the building as 
a matter of mere personal convenience and advantage. and 
not because it was necessary to the discharge of his duties 
as an educator, or to promote the success of his school, then it 
is evident the property was not used exclusively for schvol 
purposes, and consequently was not exempt from taxation.’’5 


Assuming that the proprietor is living properly in the school 
building in order better to discharge his duties, will the fact 
that certain members of his family are not connected with the 
school or employed in its operation deprive the school of its 
character as property exclusively used for school purposes? 
This is a close question. The decisions, perhaps, may be har- 
monized by saying that if the school is kept bona fide for its 
own sake, the entire family may occupy the building without 
destroying its exemption; whereas, if the school is maintained 
male fide through a desire to evade the payment of taxes, the 
exemption will fail.2* On this subject the Missouri Supreme 


22 State ex rel. Spillersv.Johns- (Tex.), 39 S. W. 1110; Cathedral 
ton, 214 Mo. 656, 113 S. W. 1088, of St. John vy. Arapahoe, 29 Colo. 
21 L. R. A. N.S. 171. Accord, Red 148, 68 Pac. 272. 

v. Morris, 72 Tex. 554, 10 S. W. 23 Watson v. Cowles, 61 Neb. 
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Court has said: ‘‘To hold that the proprietor of such school, 
charged with the primary duty of ideally developing the mind, 
manners, and morals of his pupils, may reside in the school- 
house if he is unmarried, and thus have the benefit of the 
exemptions, and may lose it if he is married and resides there, 
or to hold that, if married, his wife and children must be 
banished, though his family be in a manner merged in the 
school family, is to make the law absurd and harsh. Such 
construction is to be avoided.’’2® 


On the other hand, the Court of Civil Appeals of Texas has 
held that a house owned by a practicing attorney in which 
he lived with his wife, who conducted a day and boarding 
school, is not exempt from taxation as property exclusively 
used for school purposes. As Judge Fly said: ‘‘It was never 
contemplated that a man engaged in any calling other than 
teaching could, by having his wife teach school on the resi- 
dence, exempt it from taxation. If appellant had been a teacher 
in the school, and had no other profession, the property might 
have been exempt from taxation; but when there is appended 
to the teaching the practice of law, or to the practice of law 
the teaching of children is appended, the premises were not 
used exclusively for school purposes. If the contention of 
appellant was sustained, an attorney at law with a practice 
that was bringing him a princely income, could exempt a 
palatial residence from taxation, by having his wife engaged 
in teaching a few pupils.’’?6 

A professor who leases and occupies school property as a 
residence may be liable to pay taxes on it, regardless of whether 
taxes can be assessed against the school owning it. Thus an 
early statute of Massachusetts provided that such real estate 
of literary and scientific institutions as should be actually 
occupied by them, or by the officers of such institutions, for 
the purposes for which they were incorporated, should be 
exempted from taxation. Harvard College having leased a 
dwelling house to a professor for $400 a year, it was held 
that the tenant was liable to pay taxes. Said the court: ‘‘By 
the lease the plaintiff had an estate in possession in the house 
and land, and the college had only the reversion. He had an 


25 State ex rel. Spillers v. Johns- 26 Edmonds v. City of Antonio, 
ton, 214 Mo. 656, 113 S, W. 1088, 21 14 Tex. Civ. App. Rep. 155, 36 S. 
iby ast TN Sieh He W. 495. 
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estate in possession for which he might be legally taxed. It 
would be otherwise if the building had been built for one of 
the professors and had been occupied by the plaintiff with 
the permission of the college, and without having an estate 
therein or paying any rent therefor.’’’ Many years later 
houses belonging to Harvard College were occupied as dwell- 
ings by professors without rent or lease, except that their 
rental value was taken into account in voting salaries, and it 
was held, inasmuch as the professors could better perform 
their duties by residing there and had no estate therein, that 
the property was not taxable.”® 


A few decisions are extremely liberal in holding incidental 
uses of school property do not destroy its exemption from 
taxation. Thus the Court of Civil Appeals of Texas has held 
that a building used as a boarding school is not deprived of 
its exemption as a building used exclusively for school pur- 
poses by the fact that the owner and his wife, who were both 
teachers, resided in the building, and that he permitted the 
use thereof for entertainments, charging no more than the 
expense of the lights and the arrangement of the furniture.” 
Neither is the exemption of an institution of learning lost 
merely by reason of the fact that, during the summer months, 
its building is rented and used for the accommodation of 
boarders.*® These decisions go to the extreme limit of the law 
and may well be questioned.*! 


It is held uniformly that if certain parts of a school build- 
ing be rented for stores or other income purposes not merely 
incidental to the school itself, the exemption is destroyed.*? 
When the greater part of the property is used exclusively for 
school purposes, it generally is held that the property which 
is taxable, on the application of the owner, should be separated 


27 Pierce v. Inhabitants of Cam- 
bridge, 2 Cush. (Mass.) 611. Ac- 
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193 Mass. 168, 79 N. E. 248. 

28 Harvard College v. Assessors, 
175 Mass. 145, 55 N. E. 844, 48 L. 
R. A. 547. 
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App.), 39 S. W. 1110. 

30 Temple Grove Seminary v. 
Cramer, 98 N. Y. 121. 

31 Note, 35 L. R. A. 37; Parsons 
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from that which is exempt and the taxes proportionately 
reduced.*3 

The sectarianism of an institution is no bar to the immunity 
of its property from taxation, under a statute exempting all 
property devoted exclusively to school purposes. Thus a school 
established for general educational and charitable purposes is 
entitled to exemption, regardless of the fact that it is admin- 
istered and owned by a religious order of the Roman Catholic 
Church.3+ Likewise, a statutory exemption from taxation of 
schoolhouses and seminaries extends to such as are founded 
by a particular religious sect for instructions according to its 
doctrines.*> Such institutions, if not maintained for purposes 
of profit, may also be exempt from taxation as public charities, 
although restricted in respect to pupils to the members of their 
own denomination.** 


Property Used for Incidental Purposes 


Dormitories owned and operated by a school for the benefit 
of its students are within its general exemption from taxa- 
tion.27 This is true although certain dormitories are let at 
higher rates to wealthy students.*® So also land adjoining an 
educational institution and used for the exercise and recreation 
of its pupils and teachers, if not unnecessarily large for that 
purpose, generally is immune from taxation to the same extent 
as the main buildings of the institution.“ In some states a 
tract of land thus used is not exempt unless it is within the 
common inclosure of the school; if separated by a street or 
highway it is taxable.*? But in others such a division is not 
considered important, where all the property is used for the 
same general purpose of carrying on the school. Although 


33 City of San Antonio v. lege v. Assessors of Cambridge, 
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the word ‘‘building’’ is the only one used in specifying the 
property exempt, this will include the land upon which the 
building stands and which is essential to its convenient 
enjoyment.” 

General exemption from taxation extends also to a farm 
owned and maintained by a school to furnish practical instruc- 
tion in agriculture, to afford means of exercise to pupils, and 
to raise supplies for consumption within the establishment.* 
Indeed, under a Virginia statute providing that if any build- 
ing or land of an educational institution shall be leased or 
shall be a source of revenue or profit, all of such building or 
land shall be liable to taxation, it was held that an agricultural 
institution maintaining a model dairy farm and marketing its 
surplus products did not subject either the farm or its products 
to taxation. Here the revenue was devoted to the support of 
the school, and the state did not show what part of such prop- 
erty constituted a source of revenue as distinguished from that 
which was devoted solely to educational purposes.*4 


Clearly property of an educational institution platted into 
lots and held for sale is not entitled to exemption from taxa- 
tion, unless the law expressly gives it such immunity. It was 
claimed in Kansas that such property was exempt, because the 
proceeds, under an act of Congress, were set apart exclusively 
as endowment, which by the statutes of the state could not 
be taxed. Rejecting this contention the court said: ‘‘It will 
be time enough to claim this exemption when it is converted 
as intended. All property not expressly exempt must be 
taxed.’’4 Likewise, an exemption of such property as may 
be necessary and exclusively used to carry out the design of 
a seminary does not include lands donated to the seminary 
to be sold and the proceeds devoted to carrying on the school, 
so long as the lands remain unsold and unoccupied for school 
purposes.*6 


42 Cassiano, Collector, v. Ursu- 45 Ottawa University v. Board 
line Academy, 64 Tex. 673. County Commissioners of Frank- 

43 Monticello Seminary v. Peo- lin County, 48 Kan. 460, 29 Pac. 
ple, 106 Ill. 308, 46 Am. Rep. 702. 599. 

44 Commonwealth et al. v. Trus- 46 County Commissioners et al. 


tees, Hampton Normal and Agr. v. Colorado Semina 12 Colo. 4 
Institute, 106 Va. 614, 56 S. E. 594. 21 Pac. 490, iM ate 


CHAPTER XV 
LEGAL ASPECTS OF DIPLOMAS AND DEGREES 
Introduction 


A diploma may or may not confer a degree, although a 
diploma is often spoken of in contradistinction to a degree.1 
It has been held that a diploma does not prove itself, but must 
be authenticated by proof of the corporate seal;? but where 
it is shown to be lost, a court may receive secondary evidence 
of its contents2 A diploma, moreover, is not necessary to 
the granting of a degree, because a vote by the trustees of a 
college that a degree be conferred on a person invests him 
with such degree ipso facto.t ‘‘A degree,’’ says Bouvier, ‘‘is 
an honorable state or condition to which a student is advanced 
in testimony of proficiency in the arts and sciences.’’ This 
status ought to be conferred directly and not impliedly; for 
example the diploma, instead of merely certifying that John 
Smith has honorably completed the course for the degree of 
A.B., should definitely allege that the trustees of the college 
eonfer on John Smith the degree of A.B., with all the honors 
and distinctions thereunto belonging. 


Failure of a college to comply with academic requirements, 
it should be noticed, has nothing to do with the legality of 
its degree, however much it affects its prestige. Indeed, an 
institution may maintain an excellent course of study and yet 
be unable to confer a legal degree, because the state has not 
authorized it so to do.® The college degree comes into exist- 
ence as a result of the exercise of power given to an educa- 
tional corporation. That such power may be exercised upon 
‘‘slight provocation’”’ does not at all affect the legality of the 
degree so granted; although on account of such abuse the 
college may be deprived of its right to be a corporation at 


Tep4e@yicn 290s 11 CoS. 972. 4 Wright v. Lanckton, 19 Pick. 
2 Barton v. Wilson, 9 Rich. Law (Mass.) 288. 
(SCZ Tse 5 Townshend v. Gray et al., 62 


3 Halliday v. Butt, 40 Ala. 178. Vt. 373, 8 L. R. A. 112. 
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the instance of the state by the judicial proceeding of quo 
warranto.® 


When a College May Grant Degrees 


In 1890 Mary Townsend asked for a mandamus to compel 
the Vermont State Eclectic Medical Society to issue her a 
license to practice medicine. She offered a diploma from the 
Vermont Medical College which purported to confer on her 
the degree of M.D. If this college had authority to grant this 
degree, it was the legal duty of the society to license Miss 
Townsend to practice medicine. Now the Vermont Medical 
College was organized under a statute that provided that any 
persons might associate together and have the powers of a 
corporation to establish and maintain literary and scientific 
institutions; but no express power on the part of such institu- 
tions to confer degrees was mentioned in this statute. Thus 
was sharply presented the question whether the power to con- 
fer degrees was incidental to the general powers of a corpora- 
tion formed for the purpose of maintaining a literary or 
scientific institution. This was held to depend upon whether 
such an organization could answer the ends of its creation 
without the power to confer degrees. The court decided that 
it could, saying: ‘‘The power to confer degrees, not being 
conferred explicitly by the statute, and not being necessary to 
enable a literary or scientific institution to carry forward 
studies of a literary or scientific character, clearly does not 
exist at all.’’ 


In reaching the above conclusion, Judge Powers declared: 
“It is no more appropriate to say that a literary or scientific 
institution, without special statutory power, can confer the 
degree of M.D., than to say it may confer the degree of LL.D. 
or D.D. or A.B.; for it is plain that law schools, theological 
schools, universities, and colleges can be organized under this 
subdivision of the statute equally well with medical schools. 
Every state in the Union has chartered these institutions, and 
it is believed that none of them have ever supposed that, with 
all the widely enumerated powers delegated to them, they had 
‘the power to confer degrees of any kind unless such power 


6 State ex rel. Sheets v. Mt. 58 N. E. 799, 52 L. R. A. 365. 
Hope College Co., 63 Ohio St. 341, 
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was expressly conferred in their charters. In the case of 
Castleton Medical School, chartered many years ago, the 
charter at first granted contained no delegation of power to 
confer degrees, but at the next session of the legislature it 
was amended by an act giving such power. Such has, mani- 
festly, been the legislative idea respecting the necessity of 
special authority from the law-making power of the govern- 
ment touching the right to confer degrees. We are clearly 
of the opinion that the Vermont Medical College has no power, 
under its articles of association, to confer degrees of any kind. 
To hold that the legislature, by a general law, intended that 
any three men in any town of the state, however illiterate or 
irresponsible, might organize and flood the state with doctors 
of medicine, doctors of divinity, and all the other various titles 
that everywhere in the civilized world have signified high 
attainments and special equipment for professional work, is 
to liken it to the witty French minister who threatened to 
create so many dukes that it would be no honor to be one, and . 
a burning disgrace not to be one.’”? 


Implied Authority to Grant Degrees 


The Vermont Medical College, above considered, was organ- 
ized under a general statute authorizing the formation of 
corporations for a wide variety of purposes, the tenth of which 
was ‘‘to establish and maintain literary and scientific institu- 
tions.’? Nowhere did the statute specifically authorize the 
creation of a ‘‘school,’’ ‘‘college,’’ or ‘‘academy.’’ In con- 
struing a general statute providing for the incorporation of 
‘‘any school, college, institute, academy, or other association 
formed for educational or scientific purposes,’’ the Supreme 
Court of Missouri has held that a college organized thereunder 
is impliedly empowered to confer degrees. It cannot be said 
that the Vermont and Missouri cases are necessarily conflict- 
ing, because the language of the statute that one court inter- 
preted differs somewhat from the other, yet the distinction 
between them certainly is very close. 


In holding that the Kansas City Hospital College of Medi- 
cine had the implied power to grant degrees, the court said: 


7 Townshend v. Gray et al., 62 Case of The Medical College of 
Vt. 373, 8 L. R. A. 112; accord, Philadelphia, 3 Whart. (Pa.) 445. 
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‘‘Now when the legislature authorized, by a general law to 
that effect, the incorporation of colleges, it must be presumed 
to have been conversant with the effect of such a general enact- 
ment, and to have intended that the usual incidents and con- 
sequences should flow from such incorporations. Among the 
incidents and consequences which have been customary with 
institutions of this character are those of conferring degrees 
upon those of the students who, having pursued the curriculum, 
have graduated, and the issuance to them of diplomas bearing 
evidence of that fact. This has been done by such institutions 
since the Thirteenth Century.8 If it be said that there is no 
express power granted to such an institution by the general 
law of its organization to confer degrees on its students, it 
may be with much force replied that neither is express power 
bestowed by that law to prescribe the course of study the 
students shall pursue; to punish or expel them for mis- 
behavior or immoral conduct; and yet no one would doubt the 
power of such an institution in this regard, whether provided 
for in its charter or not. 

‘‘And it will not be inappropriate to remark, what is well 
known, that one of the strongest incentives to diligence, indus- 
try, and habits of good order on the part of students in the 
pursuit of their studies, is found in the prospect and in the 
fact that at the end of their arduous collegiate journey they 
will receive from their alma mater a lasting testimonial of 
their toils and their scholastic merits, in the shape of a diploma. 
These considerations induce the belief that the college of 
medicine in question, under power necessarily implied from 
its being incorporated for a certain purpose, could lawfully 
issue and deliver to its graduates diplomas giving evidence 
of the matters therein recited. But whether this be true or 
untrue does not affect the determination of the point in hand; 
for a corporation when acting within the apparent scope of 
its charter, when doing acts prima facie legitimate on their 
face, acts which seem to bear the impress of being germane to 
the purpose for which it was formed and usual in the ordinary 
exercise of the powers which the charter confers; such acts 
will be presumed infra vires and the burden of maintaining 
the contrary lies on him who asserts it.’”? 


8 2 Kent. Com. 270. Gregory et al., 83 Mo. 123. 
9 The State ex rel. Granville v. 
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From the general authority to grant degrees may be implied 
the right to grant any special degree comprehended within 
the general grant. Thus, since the Medico-Chirurgical College 
of Philadelphia is authorized by statute to confer ‘‘degrees in 
medicine,’’ it has the right to confer degrees in dental surgery 
and pharmacy. Said the court: ‘‘We take the word ‘medi- 
cine’ in its common signification, which in the beginning— 
and yet with most of us—includes all learning having for its 
object the care of the health and the cures of the ills of the 
human body. A college of dental surgery may be restricted 
to granting a degree only in that particular branch of the 
profession; the narrower would not include the broader field 
of learning surrounding it; but if, as is not disputed, the 
Medico-Chirurgical College has full authority to teach all 
branches of medicine, including dental surgery and pharmacy, 
by necessary implication, under the act of 1867, it has the 
power to certify by diploma or degree, the proficiency and 
qualification of the student in that particular branch of the 
main subject.’’!0 


Contracts for Diplomas 


In an early [llinois case a doctor by the name of Henry 
Olin brought a bill in equity to enjoin John Bate from using 
in his practice of medicine the name of Olin or any other name 
so like it as to mislead the public. The use of the complain- 
ant’s name by the respondent was especially injurious to the 
complainant, since the practice of the respondent was adver- 
tised in the newspapers and alleged to be disreputable. One 
of the grounds relied on in the bill for an injunction was that 
in 1875 the respondent, Dr. Bate, applied for admission as a 
student to Burnett Medical College of which institution com- 
plainant at the time was a member of the faculty; and that 
the respondent, in consideration that complainant would con- 
sent to his admission, agreed to abandon the fictitious name 
of Olin, and engage only thereafter in reputable business. 
On this understanding and agreement complainant assisted in 
the graduation of Dr. Bate and the grant to him of a diploma, 
which it was alleged he could not have obtained without the 
consent of the complainant. 


10 In re Medico-Chirurgical Col- Rep. 121, 43 Wkly. Notes Cas. 
lege of Philadelphia, 190 Pa. St. (Pa.) 481; 42 Atl. 524. 
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In holding that no importance should be attached to this 
agreement, the court said: ‘‘A contract of the nature of the 
one insisted upon is of such doubtful propriety that equity 
will not lend its aid to enforce it. The granting of diplomas 
to students in colleges ought not to be made the subject of 
private contracts with individual members of the faculty for 
personal advantage to themselves. They should be granted 
only on account of the moral standing of the students, and 
on account of their proficiency in the studies taught in such 
institutions, ’’4 


Result of Abuse in Conferring Degrees 


In 1900 the State of Ohio applied for a writ of quo warranto 
to oust the Mt. Hope College Company of its franchises. It 
was shown that Mt. Hope College, at Rogers, Ohio, maintained 
a ‘‘home study department.’’ The record of the trustees did 
not show that any curriculum was ever adopted. Students 
were admitted to all departments upon their own statements 
of the studies they had pursued. No record was kept of the 
degrees granted, except in the private ledger of the president. 
In the post-graduate department degrees were conferred with- 
out an examination, upon the preparation of a digest of some 
book or the writing of a thesis; and in some instances the 
applicant received his degree upon the payment of fees and 
a promise to do work in the future. Moreover, degrees were 
conferred by the trustees upon the verbal request of the presi- 
dent, and sometimes such diplomas were signed in blank to be 
afterward filled out. 


Upon this showing, the Supreme Court of Ohio entered 
judgment ousting the college of its right to be a corporation.!” 
The college contended that it should merely be ousted of the 
power to confer degrees fraudulently. But the court held that 
the trustees themselves had been culpably negligent and that 
the corporate powers in their hands would be liable to grave 
abuses. Consequently the college was deprived of its right 
to be a corporation, although its right to carry on the legiti- 
mate educational work it was doing was not disturbed. 

Even greater abuse on the part of a pretended educational 


11 Olin v. Bate, 98 Ill. 53, 88 Am. Hope College Co., 63 Ohio St. 341, 
Rep. 78. See 6 R. C. L. p. 719. 58 N. E. 799, 52 L. R. A. 366. 
12 State ex rel. Sheets v. Mt. 
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institution is illustrated by the case of the Illinois Health 
University. This school was chartered by the Legislature of 
Illinois for the education of teachers in the science of health 
and the art of healing and for the purpose of conferring on 
such persons, when qualified, such diplomas, degrees, or certifi- 
eates as the institution might deem proper. The company, 
however, did not conduct a bona fide college, but occupied the 
front and back parlors of a private residence and devoted its 
main attention to the selling of medical diplomas to incom- 
petent persons, conferring on them the degree of M.D., in order 
that they might practice medicine in states whose laws did not 
require the diploma of a reputable medical college or a medical 
examination as a condition precedent to practicing medicine. 
This institution forfeited its franchise in 1897, the court say- 
ing ‘‘for such abuse and misuse its charter may and should be 
revoked.’’!8 

It need hardly be stated that any grave abuse of the 
franchise of an educational institution, although entirely dis- 
connected from the improper granting of degrees, will be good 
ground for the forfeiture of its charter. As said, for example, 
by the Supreme Court of Illinois: ‘‘Where a corporation 
organized for maintaining an institution of learning, whose 
property is exempt from taxation to the value of $25,000, 
fails for ten years to maintain an institution of learning, sells 
and removes its buildings, and then attempts to transfer all 
its land, without showing that any further effort will be made 
to establish an institution of learning, its charter is subject to 
forfeiture on quo warranto.’’4 


Degrees for Study in Absentia 


Degrees for study in absentia may legally be conferred. 
Institutions of standing have granted degrees for such work, 
and even Harvard today grants the degree of Associate in 
Arts (A.A.) for correspondence work. But an institution 
granting degrees to extra-mural students encounters two pos- 
sible dangers. 

In the first place, the state for alleged abuse may bring 
quo warranto proceedings, seeking to revoke its charter. It 


13 Illinois Health University v. 14 Edgar Collegiate Institute v. 
People ex rel. Moloney, 166 Ill People ex rel. Hardy, 142 Ill. Rep. 
Rep. 82, 46 N. E. 737. 363, 32 N. EB. 494. 
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is possible, of course, for a school to forfeit its charter for 
abuse in its correspondence work; but it is equally possible 
for a school to forfeit its charter for abuse practiced in its 
dealings with students in residence. In each ease the charter, 
if forfeited, is forfeited for abuse: the character of work in 
which the abuse occurs is entirely incidental. 


In the second place, an institution conferring degrees upon 
students in absentia may incur the opposition of the Federal 
Government. Congress has the power to exclude from the 
mails the letters of such an institution. Congress, however, 
has the self-same power over the mail of any person, natural 
or artificial, because Congress has full and absolute control 
over the mails; it may provide who may and who may not 
use them; it may provide what may and what may not be 
excluded from the mails1®° As Justice Fields said: ‘‘The 
right to designate what shall be carried necessarily involves 
the right to determine what shall be excluded.’’!® It follows, 
consequently, that a college must violate some Act of Congress 
before it can be denied the benefits of the postal system. Sev- 
eral institutions are now openly conferring degrees for work 
done in absentia, and it is not likely, in view of the value and 
popularity of correspondence courses, that any Act of Con- 
gress will restrict the postal rights of any college conducting 
a ‘‘home study department’’ honestly and in good faith. 


What Constitutes Graduation 


In 1915 the Supreme Court of Iowa refused to compel a 
school board by mandamus to issue and deliver a diploma of 
graduation to a student who claimed that he had been gradu- 
ated from an unaccredited high school. The circumstances of 
the case were altogether unique. The superintendent repeat- 
edly told the boy and his parents that he had made the grades 
and would graduate. The boy participated in all the pre- 
liminary preparations for graduation and bore his share of 
the expenses at the superintendent’s request. On commence- 
ment night he occupied the platform as a graduate, the pro- 
gram included a formal declaration of his graduation, he was 
presented to the audience as a graduate, and he and the other 


15 Ex parte Rapier, etc., 143 U. son, 96 U. S. 727, 24 U. S. (L. ed.) 
S. 110, 36 U. S. (L. ed.) 98. 877. 
16 In the Matter of A. O. Jack- 
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members of the class were each handed a ‘‘dummy’’ diploma, 
the regular diplomas not having arrived. Later, however, the 
board refused to deliver him a regular diploma, saying that: 
they did not consider him worthy of graduation for want of 
scholarship, that they had not at any time intended to graduate 
him, that they never voted to graduate him, and that they 
permitted him to participate as a member of the graduating 
class merely to avoid hurting the feelings of the boy and his 
parents. There was no vote in favor of any other graduate, 
however, and there was no formal record of the board specify- 
ing the persons to be graduated. Under these circumstances 
the boy claimed that the school authorities had exercised their 
authority to graduate him, and that there remained only their 
performance of the ministerial duty of delivering his diploma, 
which could be compelled by mandamus. 

Rejecting this contention, the court held that he was not 
a graduate and that even if he could be considered one, man- 
damus was not the proper remedy under the circumstances. 
Calling attention to the fact that the diploma was never issued 
by the board, but on the other hand, at a regular meeting 
after commencement was formally refused, the court said: 
‘There is no claim or testimony of any bad faith in the matter, 
and it does not show that plaintiff was really entitled to it, 
save that the board allowed him to take part in the ceremonies 
incident to the closing of the school year. A diploma, or 
certificate of graduation, by estoppel is unheard of; and surely 
one cannot compel the issuance of a certificate of graduation 
because of an estoppel in pais. It is practically conceded that 
if the defendants had considered the matter, and denied 
plaintiff’s right to a certificate, before the ceremonies attend- 
ant upon graduation, his remedy would have been by appeal 
to the county superintendent; and we think that must be the 
remedy if the refusal to issue the certificate is denied after 
the ceremonials. If not, then the right to the certificate must 
arise out of an estoppel in pais. 

‘‘A graduate is one who has honorably passed through the 
prescribed course of study and received a certificate to that 
effect.17 And it is the certificate which attests the fact, not 
of his taking part in a public performance, but that he has 


17 Leopold v. United States, 18 Gen. v. Hichelroth, 78 Cal. 141, 20 
Ct. Cl. 546; People ex rel. Atty. Pac. 364, 2 L. R. A. 770. 
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passed the prescribed course of study and is otherwise qualified 
according to the rules of the school. If the board, with knowl- 
edge that one has not passed the prescribed course, should, 
out of favoritism, grant him a certificate, it might no doubt 
be canceled through some remedy; and if issued through mis- 
take it might no doubt be canceled. Plaintiff could have been 
graduated without taking part in any ceremonies, but he could 
not be a graduate, no matter what the ceremonies, unless he 
passed his examinations and received his diploma. What we 
would emphasize here is the fact that the public performance 
or ceremonial is not a graduation, except that a certificate be 
granted. That is the one act in the ceremony which has any 
legal effect. That is the final and culminating act of gradua- 
tion; and without the certificate no one would be entitled to 
be called a graduate, no matter how pleasing his oration or 
how beautiful her song. There may be a symbolic delivery of 
a diploma, but it is not effective until followed by an actual 
one; for the ‘dummy’ is not and cannot be effective as a cer- 
tificate, unless followed by a genuine one.’’!8 

The court based its holding that even if the petitioner 
could be considered a graduate, he could not under the cir- 
cumstances invoke the remedy of mandamus, upon the propo- 
sition that the school authorities were under no legal duty to 
deliver a diploma. No statute of the state, it was said, com- 
pelled the defendants to do this. Meeting the suggestion that 
there was a non-statutory duty to deliver it, if earned, the 
court said that the school was not an accredited one, so that 
the diploma would not in any way aid the plaintiff in gaining 
admission to ‘‘our state or other colleges.’’ This justification 
obviously is weak and it denies all graduates of non-accredited 
schools the legal right to a diploma. Granting that institutions 
in the state would not accept a diploma from an unaccredited 
school, it does not follow that all institutions outside the state 
would refuse it credit. Therefore the court’s position that 
there is no duty to issue it, because it is of no value, is not 
well taken. The court seems also to overlook the fact that 
a diploma, as evidence of moral and scholastic standing, has 
value in the social and business world, apart from its usefulness 
in gaining the holder admission to another school without an 


18 Sweitzer v. Fisher, 172 Iowa 611. 
266, 154 N. W. 465, L. R. A. 1916 B 
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examination. The court here might well have held that there 
was an implied contract between the school and the student 
that the work of preceding years would not be made largely 
fruitless and graduation impossible by an arbitrary refusal to 
deliver a diploma. The writer does not criticise the refusal 
of the court to compel the delivery of a diploma in this case, 
because he concurs with the court in believing that the student 
was not a graduate and for this reason was not entitled to a 
diploma. But to hold that even if the student could be con- 
sidered a graduate he could not by mandamus compel the 
delivery of his diploma is, he submits, erroneous in point of 
law and unjust in point of practice.” 

It should be noted that where a student is guilty of con- 
tumacious conduct, it is within the discretion of the faculty 
to refuse him his degree; and the fact that the objectionable 
conduct occurred between the final examination and the day 
of graduation is immaterial. Such a student, however, is 
entitled to a certificate showing that he has attended the school 
and passed a satisfactory examination in the subjects he has 
pursued.21 By mandamus a high school student on graduation 
(i. e., the actual completion of the prescribed course) may 
compel the school officials to give him the grades that he has 
made during his course, such record being the property of the 
district; and, even in the absence of a statute requiring the 
issuance of a diploma, there is an implied legal duty on the 
part of such officials to do so, unless there is legal justification 
for withholding it.?? 


Faculty Must Recommend the Degree 


In 1902 a student brought an action against the trustees 
of the Colorado State School of Mines, seeking to compel them 


19 Booker et al. v. Grand Rapids 533, 116 N. W. 294,17 L. R. A. N. 
Medical College, 156 Mich, 95, 120 S. 930; Tate v. North Pacific 
N. W. 589, 24 L. R. A. N. S. 447; College, 70 Or. 160, 140 Pac. 743; 


Tate v. North Pacific College, 70 
Or. 160, 140 Pac. 743. 

20 People ex rel. Cecil v. Belle- 
vue Hospital Medical College, 60 
Hun 107, 14 N. Y. S. 490, affirmed 
128 N. Y. 621, 28 N. E. 253; Jack- 
son et al. v. State ex rel. Majors, 
57 Neb. 183, 77 N. W. 662, 42 L. R. 
A. 792; Baltimore University v. 
Colton, 98 Md. 623, 57 Atl. 14, 64 L. 
R. A. 108; Nebraska ex rel. Nelson 
vy. Lincoln Medical College, 81 Neb. 


Hamlett v. Reid, 165 Ky. 613, 177 
S. W. 440; Valentine v. Independ- 
ent School Dist., etc., 187 Iowa 555, 
174 N. W. 334, 6 A. L. R. 1525 and 
note. 


21 People ex rel. O’Sullivan v. 


New York Law School, 68 Hun 
118, 22 N. Y. S. 663. 
22 Valentine v. Independent 


School Dist., etc., 187 Iowa 555, 174 
N. W. 334, 6 A. L. R. 1525. 
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to issue him the degree of mining engineer. The petitioner 
alleged that he had taken the required course; that he was 
of good moral character and fully equipped with the knowl- 
edge and scientific information necessary to entitle him to 
such degree; but that the faculty, actuated by malice, exacted 
of him on examination answers to unusual and unwarranted 
questions and reported against his right to graduate. 


The court did not consider whether his charge against the 
faculty was true or not, but dismissed the case, saying: ‘‘The 
school furnishes the instruction through its faculty. In the 
conferring of degrees it is represented by its board of trustees. 
It belongs to the faculty, by whom the instruction is imparted, 
to say whether a student possesses the proper qualifications 
to entitle him to a diploma. The necessary examination must 
therefore be conducted by it. It is the school which confers 
the degree, and the agency through which it acts in so doing 
is its board of trustees. The board has no power to issue a 
diploma except when required to do so by the faculty. In a 
given case the faculty determines by an examination whether 
the candidate is entitled to a degree. In the decision of the 
question the trustees have no voice. They are bound by the 
judgment of the faculty, and can act only as the faculty 
directs. The plaintiff did not pass the required examination. 
The complaint charges his failure upon the hostility of the 
faculty. If the faculty wrongfully deprived him of an advan- 
tage to which he was entitled, possibly he had a remedy; but 
their conduct, whether wrongful or not, gave him no right 
of action against the trustees. This suit was instituted to 
compel the defendants to do something they have no authority 
to do, and which cannot lawfully be done by them, and the 
demurrer should have been sustained.’’23 


Bad Faith of the Faculty Must Be Proved 


The faculties of colleges, who are authorized to examine 
their students and pass on the question whether they have 
performed all the conditions required to entitle them to 
degrees, exercise quasi Judicial functions, and their decisions 
are conclusive, if they act within their jurisdiction, in good 
faith, and not arbitrarily. A student who alleges that a college 


23 Steinhauer et al. v. Arkins, 18 Col. App. 49, 69 Pac. 1075. 
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faculty has acted in bad faith or arbitrarily in refusing to give 
him a passing grade, or to confer a degree upon him, has the 
burden of proof to show it. Bad faith and misconduct on the 
part of the faculty are not established by the mere showing 
that the examination papers of a student have been mislaid 
or destroyed, and that by reason thereof he has been required 
to take another examination, which he has failed to pass. 
Neither can a student establish his right to graduate by news- 
paper statements or pictures of the graduating class which 
include him as a graduate. Such evidence is inadmissible 
because it is merely hearsay.”4 


Now it is obvious that a faculty may wrongfully deprive 
a student of a diploma in one of two ways: they may wrong- 
fully dismiss him as a student and refuse to let him take the 
courses prerequisite to a degree; or they may allow him to 
pursue all the prescribed courses, but wrongfully refuse to 
give him credit in some of them. Let us consider the legal 
right of the injured student in each of these cases. 


Mandamus to Be Continued as a Student 


In 1896 a student entered the night law school of Baltimore 
University, paying his matriculation fee. The regular course 
of study was two years, with tuition payable monthly, but 
as the school was conducted for the benefit of impecunious 
young men, it was the custom to permit payment of fees at 
any time before graduation, and to permit the period of 
attendance to extend for four or five years, or even longer. 
The student attended all the lectures it was possible for him to 
attend, and paid $47 for tuition. In 1900 the old faculty 
resigned, and a new faculty was appointed, one of whom gave 
him a library card. He continued to attend lectures in courses 
in which he was deficient. At the close of the 1900-1901 ses- 
sion, the faculty notified the student that he would not be 
permitted to take the final examinations, because he had 
attended but few lectures and had not been regarded by them 
as a student. The student offered to pay any sum that the 
school might think he owed, but no further sum was demanded. 
Under these circumstances the Maryland Court of Appeals 


24 Tate v. North Pacific College, 70 Or. 160, 140 Pac. 743. 
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held that the student’s dismissal was wrongful, and he was 
entitled to reinstatement. 

‘‘Of course,’’ said Judge Fowler, ‘‘if one becomes a mem- 
ber of an incorporated society whose by-laws provide for 
expulsion for specified causes, the right of amotion is clearly 
established in the corporate body. But there is nothing, even 
if we include the testimony of the defendant, to show that 
irregularity in attending lectures was a cause for expulsion 
or dismissal. Whether the law school be regarded as organ- 
ized for profit or not, in either case mandamus is the proper 
remedy. It is clear that the plaintiff has no other adequate 
remedy at law. He asks and seeks not damages, but a restora- 
tion to his right to attend the school, listen to the lectures, 
and finally to pass the required examinations and thus obtain 
a diploma. An action for breach of contract cannot, therefore, 
be considered an adequate remedy. Nor can he have, as sug- 
gested, a bill for specific performance, so long as he has an 
adequate remedy at law, to-wit, a writ of mandamus.’’5 


Remedies of Students Whom the Faculty Refuse to Pass 


In 1908 a student sought to compel the directors of Lincoln 
Medical College to issue her a diploma. Under the by-laws 
of the college the dean of the faculty had the right to pass 
upon the standing of students applying for graduation and 
his report was equivalent to a recommendation of the faculty 
to the board of directors. The dean considered this student 
qualified and orally suggested to the directors that she ought 
to be graduated. Three of the professors, however, insisted 
that she had not passed certain of their subjects and induced 
the directors to refuse to graduate her. These professors also 
refused to return her examination papers, claiming there was 
an “‘unwritten law’’ against it. Denying this contention the 
court said: ‘‘All the respondents claimed that each professor 
had the autocratic right to fix the grade on his examinations, 
and that no one had the right to interfere. If respondents are 


25 Baltimore University v. Col- 
ton, 98 Md. 623, 57 Atl. 14, 64 L. R. 
A. 108; accord, Nebraska ex rel. 
Nelson v. Lincoln Medical College, 
81 Neb. 533, 116 N. W. 294, 17 L. R. 
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State ex rel. Majors, 57 Neb. 183, 
77 N. W. 662, 42 L. R. A. 792; Peo- 
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60 Hun 107, 14 N. Y. S. 490; Ham- 
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right, a student may pay the college fees, all expenses, and 
devote his entire energies for four years of study in respondent 
college, and if upon final examination he should incur the ill 
will of one professor, that man could prevent the student 
from graduating or receiving his degree. This is neither the 
law of the land nor of the institution.’’ 


In her action to secure her diploma the student prayed for 
the return of her examination papers, and the court so ordered. 
Whereupon two of the professors returned her papers and 
one did not, claiming it had been destroyed before the court’s 
order. The court permitted a number of doctors to testify 
as to the grade such papers should be given, and the doctors 
called by the student gave her a passing mark, while those 
called by the college did not. Feeling that the grades of the 
student could not well be fixed from the conflicting testimony, 
the court ordered the dean to pass upon the student’s qualifi- 
cation, and he recommended her to the board for graduation. 
Just one day after this recommendation, however, the board 
elected one of the aforesaid professors dean of the college, and 
he at once advised the board not to graduate her. The court 
held that the action of the old dean was conclusive on the 
board, saying that the election of the new dean was ‘‘a plain 
attempt to evade the process and judgment of the court.”’ 
As a last resort the directors tried to avoid issuing the diploma, 
because the student’s graduation fee had not been paid, but 
the court said: ‘‘We cannot consider the claim that relator’s 
graduation fee has not been paid, because respondents refused 
to act for the sole alleged reason that relator had not passed 
her final examinations, and will not be permitted now to shift 
their grounds.’’6 


On the authority of this excellently considered Nebraska 
case we may draw certain conclusions. A professor who marks 
an examination paper below passing may be compelled by the 
court to surrender it to the student, ‘‘unwritten law’’ to the 
contrary notwithstanding. Even if the student upon entering 
school has expressly agreed that his papers should not be 
returned, the writer believes that the court could require their 
surrender, if there are reasonable grounds to believe that the 


26 State ex rel. Nelson v. Lin- 116 N. W. 294, 17 L. R. A. N.S. 
coln Medical College, 81 Neb. 533, 930. 
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professor has abused his discretion. Unless the student agrees 
to submit to abuse of discretion—which will not be inferred— 
this must be so; because abuse of discretion in grading a paper 
can be determined satisfactorily only by inspection of the 
paper itself. After securing possession the court may pass 
upon the excellency of an examination paper, basing its find- 
ing upon the testimony of experts who have examined it. 
Should a professor refuse to surrender the paper upon the 
court’s order, he is liable to fine and imprisonment for ‘‘con- 
tempt of court.’’ Of course, if the paper is destroyed before 
the court orders its surrender, the professor cannot be found 
guilty of contempt, but the writer believes that the student 
is not thereby without a remedy. Any evidence tending to 
discredit the grade given should be admissible; such, for 
example, as the destruction of the student’s paper under sus- 
picious circumstances, the testimony of his classmates as to 
his oral recitations in the subject, and the general reputation 
of the student for industry and scholastic attainments. 


It should be noticed that this decision of the Nebraska court 
is not in conflict with the principle that the trustees of a col- 
lege can be mandamused to issue a diploma only after the 
recommendation of the faculty. Here the dean, being author- 
ized by the by-laws of the college to recommend for the faculty, 
had actually recommended the student for graduation. Sup- 
pose, however, that the by-laws had required the unanimous 
vote of the faculty before a student could be graduated: what 
remedy would a student have if a professor wrongfully refused 
to vote for his graduation? It is suggested that the court, 
after a hearing, might order the professor to vote for the 
graduation; and upon his compliance with this order—or 
perhaps without it—it would become the duty of the trustees 
to issue the diploma. 


It is true that the right of a court to control by mandamus 
the discretion of a college faculty respecting the right of a 
student to receive a degree has been denied. ‘‘The court,’’ 
it has been said, ‘‘cannot re-examine the relator as to his quali- 
fications to practice medicine, nor go over the studies in which 
he is said to be deficient. If it attempted to do so, the relator’s 
road would be easy, for with his experience, imperfect though 
it may be, he would no doubt pass a better medical examination 
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than any court could be expected to give him.’’27 There is a 
clear distinction, however, between the court, through its 
own examination, arriving at an opinion respecting the 
scholastic attainments of a student and the court, aided by 
expert testimony, passing upon this question. It has been 
said that professors must act in good faith and not arbitrarily 
in determining the qualifications of students.28 If such a 
proposition means anything, students must have the right in 
court to question their good faith and obtain redress if they 
have been graded in bad faith and arbitrarily. A more con- 
clusive showing of bad faith and arbitrariness hardly can be 
imagined than the opinion of many experts that an examina- 
tion paper marked below passing is entitled to a high grade; 
and, it is submitted, courts have as much authority to consider 
such evidence as they have to consider expert testimony in any 
other case. 


Implied Contract Arising from Admission to College 


In a case decided in 1909 by the Supreme Court of Michi- 
gan, it appears that the Grand Rapids Medical College allowed 
a student to complete the freshman year of veterinary medi- 
cine and then refused him admission the second year on the 
sole ground that he was a negro. Whereupon the student 
applied for the writ of mandamus to compel his admission. 
It was held that private institutions of learning, though incor- 
porated, may select those whom they will receive and may 
discriminate by sex, age, proficiency in learning or otherwise. 
But students admitted to the first year of a college course, 
it was pointed out, bear a contractual relation to the college, 
precluding an arbitrary refusal to permit further attendance.” 
The college contended that there was no consideration for this 
contract, but the court said: ‘‘It is clear that the fees for the 


27 People ex rel. Jones v. New 
York Homeopathic College and 
Hospital, 47 N. Y. S. R. 395, 20 N. 
Y. S. 879; State ex rel. Burg v. 
Milwaukee Medical College, 128 
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first year are in fact paid and received with the understanding 
that the work of the year will not be made fruitless, a gradua- 
tion and degree made impossible, by an arbitrary refusal to 
permit further attendance.’”° 

It would appear, therefore, that in such a case the student’s 
contract is enforceable by mandamus, but the Michigan Court 
refused its assistance on the ground that mandamus does not 
lie to compel a private corporation to perform its contract 
obligations, citing a Wisconsin case.2! This Wisconsin case 
has been emphatically repudiated by Nebraska,®? and it is 
submitted that by the weight of authority mandamus will lie 
to compel a college to admit a student or issue him a degree.*8 
It is necessary, of course, for a student, seeking by mandamus 
to compel admission to a school or the delivery of a diploma 
by it, to show that he has fully complied with all legal require- 
ments, so that the attitude of the school authorities amounts 
to an arbitrary refusal to perform a ministerial duty in his 
behalf.34 But whether or not mandamus is maintainable is a 
mere technicality, because in the states holding mandamus an 
improper remedy for the above purposes, the student may 
obtain the same relief by a suit in equity for specific per- 
formance.*> 


Forgeability of Diplomas and Certificates 


If a person should falsely manufacture a diploma or eertifi- 
cate is he guilty of the crime of forgery? Of course, diplomas 
and certificates may be made forgeable by statute. Forging 
a school teacher’s certificate was early held to be within the 
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prohibition of a Missouri statute.3® In 1903 the Supreme Court 
of Arkansas held that a teacher’s license was within the statute 
making it a felony for any one to forge or counterfeit any 
writing whereby fraudulently to obtain possession of any 
money ; since under the law a person teaching without a license 
can recover no compensation.2? But is the false making or 
alteration of a teacher’s license or diploma forgery under the 
common law independent of statute? In an early English 
case a person appears to have falsely made a diploma of the 
College of Surgeons, intending to induce the belief that the 
document was genuine and that he was a member of the col- 
lege, and showed it to two persons with the intent to induce 
that belief in them. Yet this was held not to be forgery.*8 
The Pennsylvania Supreme Court has said, however, that if 
the false diploma were used as a certificate of character it 
would be forgery.2® This conclusion appears erroneous. By 
the better rule certificates of character and letters of introduc- 
tion are not the subject of forgery, unless the alleged writer 
of them would be liable to suit if the letters were genuine, and 
damage ensued.” Surely no college could be sued by an 
injured party, if a holder of its diploma turned out to be 
immoral or incompetent. Consequently on principle, a diploma 
is not forgeable at common law;; it is an instrument having no 
legal efficacy for the injury of another. 


The Supreme Court of Georgia has held that to utter and 
publish a false and fraudulent teacher’s license is not an offense 
under the criminal laws of that state. Said Chief Justice 
Bleckly: ‘‘Penal laws are to be construed strictly, and we 
think it would be too great a strain to bring an instrument 
which the statute denominates a ‘license’ under a penal law 
relating to certificates.’’4! While the court merely decided 
that the act complained of was no statutory offense, it is rea- 
sonable to suppose that the court would have denominated it 
a common law offense, if it had entertained such an opinion. 


36 State v. Grant, 74 Mo. 33. 39 McClure v. Com., 86 Pa. 353; 
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Of School Property, prohibited, 
364 
Baseball Purposes— 
Lease of School Grounds for, 336 


Battery 28, 30— 
Damages for, 90 
Definition of, 28 


Bible Reading— 

Constitutional Questions 
volved in, 122-3 

Discrimination in Excusing Stu- 
dents from, 124 

Effect of, on public schools, 122 

In Public Schools, 121 

Prohibition of, 121 


Bible Study— 
Absence from School for, 131 
Outside of School, credit for, 129 
Bills— 
Payment for, 39 
Boarding Place— 
Of Teacher, trustees’ authority 
over, 197 
Boards—(See also ‘“School’’) 
Authority Over Teacher’s Rules, 
2 
Liability for Wrongful Expul- 
sion, 88 
Not Sole Source of Teacher’s 
Authority, 2 
Powers, 11; to employ attorneys, 
377; to validate unauthorized 
contracts, 353 
Bonds— 
Barter of, 360 


In- 


Deduction of Commission from 
Price, 363 

Effect of Repeated Elections for, 
861; authority to issue, 362 

In Excess of Debt Limit, 363 


School, issuance of, 356; when 
illegal, 357; power to issue, 
362 


Withdrawal of Signatures from 
Petition for, 358 
Bonuses— 
For Teachers, 188 


Book Dealers, School— 
Trustees as, 294 
Books—(See also “School’”) 
Compulsory Renting of, 98 
Free, for poor children, 298 
Statutory Authority to Sell, 296 
Breach— 
Of Contract, teacher’s liability 
for, 216 
Of Contracts for Instruction, 247 
Of School Contracts, remedies 
for, 387 ; 
Buildings—(See also “School’”’) 
City School, incidental uses of, 
276 
Condemnation of, 370 
Necessary School, erection of, 


49 
Repair of, 370 
School, construction of, 368; 


lease of, for private schools, 

334; purchase of, 368; resident 

of professors in, 433 
Unreasonable Location of, 103 


Business Property— 
And Schoolhouse, 
of, 328 
Capacity, Contractual— 
Of Public School Districts, 345 
Caps and Gowns— 
Compulsory Wearing of, 91 
Penalty for Refusal to Wear, 93 
Careless Pupils— 
May They be Expelled? 105 
Case— 
Of Dartmouth College, 251 
Cases— 
Exceptional, of liability, 394 
Causes— 
For Teacher’s Dismissal, 195 
Certificates— 
And Diplomas, 
456 
Of Grades, when compelled, 449 
Of School Attendance and 
Grades, 449 


combination 


forgeability of, 
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Teacher’s, compelled by man- 
damus, 398 
Character— 
Of Hearing, 19 
Charters— 
City, and city schools, 283 
Chautauqua Assemblies— 
As Educational Institutions, 415 
Childbirth— 
Absence of Teacher for, 202 
Dismissal of Teachers for, 200 
Children— 
Accommodations for, 43 
Eligibility to Attend Public 
Schools, 43 
Liability of, for torts, 71 
Poor, free books for, 298 
Transportation of, 54 
Children’s Torts— 
Parents’ Non-Liability, 71 
Child’s Studies— 
Parent’s Selection of, 146 
Cities— 
Defenses of, 400 
Liability of, 398 
Citizenship— 
Rights of, 127 
City— 
Appropriations for City Schools, 
285 
Charters and City Schools, 283 
Control, illustrations of, 278 
Councils and City Schools, rela- 
tion between, 272 
School Buildings, incidental uses 
of, 276 
Schools and City Councils, rela- 
tion between, 272 
Schools, city appropriations for, 
285 
Supervision of School Expendi- 
tures, 287 


Civil and Criminal Cases— 
Evidence Different, 33 
Civil Responsibility— 
Of Teachers, 21 
Clinics— 
And School Health Inspection, 
155 
Coaches, Football— 
Employment of, 311 
College— 
Admission to, implied contract 
arising from, 455 
Magazine, subscription to not 
compelled, 169 
When May Grant Degrees, 440 
College Athletics— 
Admission Fees, 169 


\ 


Compulsory Support of, 170 
Collegiate Education— 
As “a necessary,” 38 


Colored Children— 
Accessibility of Schools for, 49 
Combination— 
Of Business Property 
Schoolhouse, 328 


Commencement Exercises— 
Participations in, 91 

Committed Truants— 
Detention of, 56 


Common-School Education— 
As “a necessary,” 38 
Common-School Funds— 
For Model Training Schools, 309 
Common Schools— 
Definition of, 310 
Expenditures in Aid of, 301 
Teaching of Modern Language, 
94 
Teaching of Vocal Music and 
Drawing, 94 
Compelling— 
Investment of School Money by 
Mandamus, 317 
Of Contributions to Pension 
Fund by Legislature, 230; by 
school board, 228 
Compensation— 
Of Unqualified Teachers, 
modifications, 192 


Compulsory— 

Contribution, laws operated ret- 
rospectively, 234; must they be 
clearly required, 234; views 
respecting, 232 

English Compositions, expulsion 
for not writing, 90 

Manual Labor, 98 

Renting of Schoolbooks, 98 

School Attendance, 52; statutory 
provision, 43 

Support of College Athletics, 170 

Wearing of Caps and Gowns, 91 

Condemnation— 
Of School Buildings, 370 


Conditions for Admittance of Non- 
Residents, 58, 59 
Conduct, Immoral— 
Outside of School, 138 
Conferring Degrees— 
Result of Abuse in, 444 
Confidential Relation of Teacher— 
And Pupil, 27 
Congress— 
Power of, over the mail, 446 


and 


190; 
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Constitutional— 
Prohibition of Fees, suspension 
of, 163 
Question Involved in 
Reading, 122-3 
Status of Public Schools, 284 
Construction— 
Of Contract, 185 
Of School Building, 368 


Contempt of the School— 
Distinction Between Direct and 
Constructive, 19 
Contests, Athletic— 
Prohibition of, 141 


Contract— 

Breach of, teacher’s liability, 216 

Breaches of, private schools, 247 

Construction of, 185 

Implied, arising from admission 
to college, 455 

Must be Definite, 178 

Must Not Violate District’s Debt 
Limit, 180 

Of Trustees as a Corporation, 
182 

Requisites in General, 177 

Teacher’s, 175 

Teaching, abandonment of, 217 

Written, necessity for, 175 


Contracts— 

For Diplomas, 443 

For Instruction, 2438; breaches 
of, 247; private schools, 243 

Implied, of school officials, 347; 
definition of, 347 

Of Employment, binding suc- 
ceeding boards, 379 

School, miscellaneous examples, 


Bible 


3846; remedies for breach of, 
387 

Unauthorized, ratification of, 
3851; power of board to vali- 


date, 353; power of district to 
validate, 353. 
Contractor— 
Damages of, against school dis- 
trict, 389 
May Sue Trustees, 388 


Contractual Capacity— 
Of Public School Districts, 345 
Contractual Liability, Personal— 
Of School Officials, 381 


Contrast— 
Of Regulation of Private and 
Public Schools, 249 
Contributions— 
Compulsory, laws operated ret- 
rospectively, 234; must they 


be clearly required? 234; views 
respecting, 232 

To Pension Funds, confer right 
of employment? 235; may leg- 
islature compel? 230; may 
school board compel? 228. 

Control— 
City, illustrations of, 278 


Of Greek-Letter Fraternities, 
112 

Of High-School Fraternities, 114 

Conveyance— 

Of School Property, 364; barter 
of, prohibited, 364; rules of 
construction, 364; examples, 
365-6. 


Corporation— 
Trustees Must Contract as, 182 
Cosmetics— 
Prohibition of, 93 
Councils— 
City, and city schools, 
between, 272 
County— 
Superintendent, 
legitimate expenses of, 
power of, 86 


relation 


definition, 86; 
290; 


Tuition, for non-resident stu- 
dents, 313 
Courts— 


Jurisdiction of, 77 
Credit—(See also ‘School’”) 
For Bible Study Outside of 
School, 129 
Creditors, Judgment— 
Remedy of, 213 
Criminal and Civil Cases— 
Evidence Different, 33 
Criminal Responsibilities of 
Teachers—28-34 
Assault, 28, 29 
Battery, 28, 30 
Death, 26, 27. 
False Imprisonment, 28, 29 
Curriculum— 
Dancing as Part of, 96 
Parent’s Selection from, 146 


Damages— 
Fixed by Jury, 89 
For Assault and Battery, 90 
For Dismissal of Students, 89; 
of teachers, 208. 
For False Imprisonment, 90 
For Non-Transportation of Chil- 


dren, 304 

For Serving Deleterious Food, 
248 

Liquidated, 108; agreement for, 
246 
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Measure of, 89 

Of Contractor against 
District, 389 

Punitive, 8$ 

Recovery of, 90 

When to Sue for,. 212 


Dances— 
In the Schoolhouse, 325 
Dancing— 
As Part of Curriculum, 96 
Expulsion for Non-Participa- 
tion, 97 
Dartmouth College— 
Case of, 251 
De Facto Teacher— 
Rights of, 6 
Dealers, School Book— 
Trustees as, 294 
Death— 
Of Pupil, criminal responsibility, 
26; civil responsibility, 26 
Debt Limit— 
Bonds in Excess of, 363 
How Ascertained, 364 
Debt Limit, District’s— 
Contract Must Not Violate, 180 
Decision— 
Finality of, 20 
Decisions, Miscellaneous— 
Respecting Reasonable Regula- 
tions, 133 


Deductions— 
From Teacher’s Salary, 218 
From Tuition, 245 


Defense— 
License as, 73 
Defenses— 
Of Cities, 400 
Definiteness— 
Of Contract, 178 
Definition— 
Assault and Battery, 28 
Common School, 310 
County Superintendent, 86 
Degree, 439 
Expulsion, 10 
False Imprisonment, 29 
Graduation, 92, 447 
Implied Contract, 347 
Manslaughter, 29 
Murder, 29 , 
Public School, 414 
Reasonable Rules, 82 
Residence (for voting), 65 
Sectarian Institution, 254-5 
Suspension, 10 
Unreasonable Rules, 82 
Visitation and Control, 253 


School 


Degree— 
By Estoppel, 447 
Definition of, 439 
Faculty Must Recommend, 449 
Degrees— 
And Diplomas, legal aspects of, 
439 
For Study in Absentia, 445 
Implied Authority to Grant, 441 
Result of Abuse in Conferring, 
444 
When College May Grant, 440 
Denial— 
Of Equal Rights, redress, 49 
Of Writ of Mandamus, 87 
Destruction— 
Of Private Schools, 269 
Detention of Truants, 56 
Illegal, 57 
Determination by a School 
bunal— 
Conclusiveness of, 79 
Differences— 
Of Religious Doctrine, 125 
Diplomas— 
And Certificates, forgeability of, 
456 
And Degrees, 
439 
Contracts for, 443 
Dummy, 447-8 
Implied Duty to Issue, 449 
Mandamus to Compel Issuance, 
450, 454 
Directors— 
Liability for Failure to Take 
Bond, 383 
Discipline— 
And Admission of Pupils, 242 
Emergencies, 2 
Right to Enforce, 2, 11 
Teacher’s Responsibility for, 85 
Diseased Students— 
Rights of, 156 


Dismissal of Teachers— 

Causes for, 195 

Damages for, 208 

For Marriage or Childbirth, 200 

For Political Activities, 203 

Necessity for Notice and Hear- 
ing before, 205 

Provisions for, 194 


Distinctive Sectarian Attire— 
Argument Against, 119 
Prohibition of, 120 

District— 

Debt Limit, contract must not 
violate, 180 
Liability for Tuition, 62 


Tri- 


legal aspects of, 
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Neglect of Duty Injuring the, 412 
Power to Validate Unauthorized 
Contracts, 353 
Public School, contractual ca- 
pacity of, 345; liability of, 345 
School, autonomy of, 275; divi- 
sion of, 274; formation v. or- 
ganization, 273; nature of, 272; 
origin of, 272; versus associa- 
tion, 274 
Torts Enriching, 395 
Division— 
Of School Districts, 274 
Doctrine— 
Modern English, 401 
Religious, differences of, 125 
Domain, Eminent— 
Loss of Property by, 264 
Right to Obtain Property by, 
262 
Domicile— 
Minors Cannot Change, 67 
Drawing and Vocal Music— 
Teaching of, in common schools, 
94 
Driver, Transporting Students— 
Right to Compensation, when 
school is suspended, 305 
Drunkenness— 
During Vacation, 139 
Duty— 
Implied, to issue diplomas, 449 
Neglect of, injuring the district, 
412 
Of School Authorities to Furnish 
Transportation, 304 
Of School Trustees, 280 
Of Teacher to Make up Lost 
Time, 224; when dismissed, to 
seek similar employment, 209; 
to disregard ultra vires dis- 
charge, 211 
Parents’, 35; to sign report card, 
144 
Education— 
As “a necessary,” 37, 38 
Collegiate, 38 
Common School, 38 
Parent’s Liability for, 39 
Professional, 38 
Infant’s Liability for, 36 
Educational— 
Aid to War Veterans, 307 
Appliances, meaning of, 299 
Expenses, reimbursement, 35, 36 
Institutions, chautauqua assem- 
blies as, 415; theosophical so- 
cieties as, 416; gymnastic as- 
sociations, 417 


Requirements, state, 56 
Ejectment, Forcible— 
Of Teacher, by trustees, 410 
Eligibility to Attend Public 
Schools—43 
Emergencies— 
Acts of Discipline in, 2 
Eminent Domain— 
Loss of Property by, 264 
Right to Obtain Property by, 262 
Employment— 
Contracts of, binding succeeding 
boards, 379 
Of Attorneys, 
power, 3877 
Of Football Coaches, 311 
English Compositions— 
Compulsory, 90 
Expulsion for Not Writing, 90 
Enriching the District— 
Torts, 395 
Equal Protection of Laws, 47 
Equality— 
Of Rights, 45; denial of, redress, 
49 
Of School Privileges, 48; denial 
by location, 49; by taxation, 
47; modification of doctrine, 


school board’s 


48 

Erection of Necessary School 
Buildings, 49 

Establishment of Separate Schools, 
47 

Estoppel— 


Degree by, 447 
Evidence— 
Different in Civil and Criminal 
Cases, 33 
Teacher’s Intent as, 4 
Examinations—- 
Anticipation of Results, 106 
Examinations Required— 
Of Parochial Students, 111 
Examples— 
Miscellaneous, 
tracts, 346 
Of Interpretation, 415 
Exceptional Cases— 
Of Liability, 394 
Exclusion of Pupils— 
For Refusing Vaccination, 149- 
150 
Parents Forbidding Compliance 
With Rules, 6 
Exemption— 
From Municipal Taxes, 421 
From Tolls, 69 
Nature of Ownership Necessary 
for, 423 


of school con- 
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Of School Property from Taxa- 
tion, 414 
Of State Schools from Federal 
Taxes, 420 
Of Trust or Endowment Funds, 
427 5 
On Acquired Property, when 
they begin, 422 
Expenditures— 
Illegal, of school money, 288 
In Aid of Common Schools, 301 
School, city supervision of, 287 
Expenses— 
Educational, reimbursement, 35, 
36 
Legitimate, of county superin- 
tendents, 290 
Traveling, of school officials, 288 
Expulsion— 
Definition, 10 
Does Not Exclude from Public 
Exhibitions, 134 
For Injury to School Property, 


99 

For Non-Participation in Danc- 
ing, 97 

For Offenses in Presence of Fac- 
ulty, 18 

For Persistently Refusing to 


Write English Composition, 90 
Grounds for, 12 
Hearing before, 15 
Of Pupil, illegal, 49 
Of Weak-Minded and Careless 
Pupils, 105 
Power in School Board, 11 
Reinstatement of Pupil, 12 
Statutory Provisions, manda- 
tory, 12 
Wrongful, teacher’s liability, 88; 
school board’s liability, 88 
Extramural Operation— 
Of Rules and Regulations, 135 
Faculty— 
Bad Faith of, must be proved, 
450 
Must Recommend the Degree, 
449 
Failure to Make Reports— 
Forfeiture of Salary for, 221 
False Imprisonment— 
Institution, 57 
Responsibilities for, 28, 29, 57 
Teacher, 28, 29 
Federal Taxes— 


Exemption of Public School 
Salaries from, 420, 1 
Exemption of State Schools 


from, 420 


Fees— 
Admission, for college athletics, 
169 
Constitutional Prohibition of, 
suspended, 163 
Illegal, remedies for, 172 
Incidental, for heat, light, and 
water, 164; for laboratory pur- 
poses, 166; for library pur- 
DOSES wel Get OLeere aC. SA 
168; of public schools, legality 
of, 161 
Matriculation, 
162 
Financial Ability— 
Tuition According to, 163 
Food— 
Deleterious, 
ing, 248 
Football Coaches— 
Employment of, 311 
Forcible Ejectment— 
Of Teacher, by trustees, 410 
Foreign Languages— 
Instruction not to be Prohibited, 
95 
Forfeiture of Salary— 
For Failure to Make Reports, 
221 
Forgeability— 
Of Diplomas and Certificates, 
456 
Formation v. Organization— 
Of School Districts, 273 
Fraternal Meetings— 
In the Schoolhouse, 324 


Fraternities— 


in free schools, 


damages for serv- 


Greek Letter, control of, 112; 
prohibition of, 116; taxation 
of, 430-432 

High School, control of, 114; 


Missouri doctrine, 115 


Fraud— 
Consequences of, in getting stu- 
dent rates, 70 
Free— 
Books, for poor children, 298 
Schools, matriculation fees, 162 


Tuition in City for Country 
Children, 63 
Funds— 
Common School, for model 
training schools, 309 
Public, support from, 254 
School, personal responsibility 


respecting, 407 


Furnishing Transportation— 
Duty of School Authorities, 304 
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General Exemptions— 
And Municipal Taxes, 421 
General Requisites— 
For Contract, 177 
Girls— 
Punishment of, 8 
Government— 
Of Students, 77 
Grades— 
Autocratic Right to Fix, 452 
Certificate of, when compelled, 
449 
Judicial Review, 453 
Graduation— 
Definition of, 92, 447 
What Constitutes, 446 
Granting of Pensions— 
To Retired Teachers, 236 
Greek Letter Fraternities— 
Control of, 112 
Prohibition of, 116 
Taxation of, 430-432 
Grounds— 
For Expulsion, 12 
For Suspension, 12 
School, lease of, 
purposes, 336 
Gymnastic Associations— 
As Educational Institutions, 417 


for baseball 


Health— 
Certificates, required of pupils, 
152 
Inspection, and clinics, 155 
Hearing— 


Before Expulsion, 15 

Character of Hearing, 19 
Examination of Pupils, 20 
Participation in, by patrons, 20 
Finality of decision, 20 


Heat, Light, and Water— 
Incidental Fees for, 164 


High School— 

Examinations Required of Pa- 
rochial Students, 111 
Fraternities, control of, 
Missouri doctrine, 115 
Students, wearing of khaki uni- 

forms, 140 


Home Study— 
May it be Required, 144 
Ilegal— 
And Legal Uses of School Prop- 
erty, 322 
Bonds, 357 
Demand, resignation of teacher 
because of, 201 
Detention of Truants, 57 
Expenditures of School Money, 
288 


114; 


Expulsion of Pupil, 49 
Fees, remedies for, 172 
Illegally Appropriated Salaries— 
Payment of, 312 
IIIness— 
Teacher’s Recovery for 
Lost by, 220 
Illustrations— 
Of City Control, 278 
Of School Independence, 277 
immoral Conduct— 
Outside of School, 138, 156 
Implied Authority— 
To Grant Degrees, 441 
Implied Contract— 
Arising from Admission to Col- 
lege, 455 
Implied Contracts— 
Definition, 347 
Of School Officials, 347 
Imprisonment— 
False, damages for, 90; defini- 
tion of, 29; responsibilities for, 
28, 29, 57 
Teacher’s Responsibility for, 28, 
29 
Improvements, Local— 
Liability for Assessments for, 
265 
In Absentia— 
Degrees for Study, 445 
In Loco Parentis— 
Teacher, 1, 84, 198 


Incidental Fees— 
For Heat, Light, and Water, 164 
For Laboratory Purposes, 166 
For Library Purposes, 167 
Hora Me (CA ] e168 
Of Public Schools, 
161 


Incidental Purposes— 

Property Used for, 437 
Incidental Uses— 

Of City School Buildings, 276 
Independence— 

School, illustrations of, 277 
Indian Children— 

Separate Schools for, 46 
Infants— 

Liability for Education, 36 

Responsibility, 38 
Inherent Power— 

Teacher’s, to suspend, 86 
Injunction— 

Non-Pecuniary Remedy, 398 
Injuries— 

From Pupil’s Constitutional 

Weakness, 23 
To Others, pupil’s liability, 71 


Time 


legality of, 
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To Pupils, 21, 23; negligence or 
malice of teacher, 23; tempo- 
rary or permanent, 21, 23 

Injury— 

Child’s, when mother may sue, 
26 

Of School Property, satisfaction 
for, 99 

To School 
for, 99 

Inspection— 

Health, and clinics, 155 


Institutions— 

Educational, chautauqua assem- 
blies as, 415; theosophical so- 
cieties as, 416; gymnastic as- 
sociations as, 417 

Miscellaneous, that 
“schools,” 418 

Responsibility for False Impris- 
onment, 57 


Property, expulsion 


are not 


Instruction— 
Contracts for, 243; 
247 
Foreign Languages, 95 
Religious, 36 
Instruments— 
For Punishment, 5, 6 
Insulting— 
Teacher After School Hours, 136 


Insurance— 
Of School Property, 
trustees, 374 
Of Teachers, power of trustees, 
376 
Intent— 
Teacher's, 
dence, 4 
Interference— 
With Social Activities of Pupils, 
139 
Interpretation— 
Examples of, 415 
Investment— 
Of School Money, by legislature, 
314; mandamus to compel, 317 
Iissuance-— 
Of legal Bonds, 357 
Of School Bonds, 356 
Janitors— 
Liability of, 413 
Voluntary Payment of Salary, 
355 
Judicial Functions— 
Of Teacher, 4 
Judicial Review— 
Of Grades, 453 
Judgment Creditors— 
Remedy of, 213 


breaches of, 


power of 


admissible as evi- 


Jurisdiction of Courts, 77 
Justifying Suspension— 
Parents’ Misconduct, 142 
Khaki Uniforms— 
For High-School Students, 140 
No Deposit for, when student 
supplied, 170 
Labor, Manual— 
Compulsory, 98 
Laboratory Purposes— 
Incidental Fees for, 166 
Land, School— 
Lease of, for production of oil 
and gas, 332 


Laws— 

Compulsory Contribution, 
erated retrospectively, 234 

Equal Protection of, 47 ! 

Of Schools, unwritten, 3 

Pension, repealing of, fully com- 
plied with, 237; partly com- 
plied with, 236 

Provisions of, 130 


Lease— 

Of Property for School 
poses, 367 

Of School Buildings for Private 
Schools, 334 

Of School Grounds for Baseball 
Purposes, 336 

Of School Land for Production 
of Oil and Gas, 332 


Leased Premises— , 
Schoolhouse Built on, 368 
Legal— 
And Illegal Uses of School Prop- 
erty, 322 
Aspects of Diplomas and De- 
grees, 439 
Rights of Pupil, 83 
Legality— 
Of Incidental 
Schools, 161 
Of Transportation, 67 
Legislative Authority— 
Necessity of, 46 
Legitimate Expenses— 
Of County Superintendents, 290 


Legislature— 
Investments of School 
314 
Limits of Power, 251 
Requirements of, 318 
Liability— 
District, for tuition, 62 
Exceptional Cases of, 394 
For Assessments for Local Im- 
provements, 265 


op- 


Pur- 


Fees of Public 


Money, 
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For Refusal of License to Teach, 
405 

For Slander or Libel, 408 

Infants, for education, 36 

Of Children for Torts, 71 

Of Cities, 398 

Of Directors for Failure to Take 
Bond, 383 

Of Janitors, 413 

Of Private Schools for Torts, 
241 

Of Public School Districts, 345 

Parents’, 35, 39; for additional 
training, 42; for education, 39 
for necessaries, 39 

Personal, for ministerial 
405 

Personal Contractual, of school 
officials, 381 

Pupil’s, for injuries, 71 

School Board’s, for wrongful ex- 
pulsion, 88 

Teacher’s, for actionable negli- 
gence, 401; for breach of con- 
tract, 216; for injuries to pu- 


acts, 


pils, 82; for wrongful expul- 
sion, 88 
Libel— 


And Slander, liability for, 408 
Library Purposes— 
Incidental Fees for, 167 
License— 
As a Defense, 73 
To Teach, liability for refusal 
of, 405 


Liens, Mechanics’— 
On Public Property, 372, 390 
Light, Heat, and Water— 
Incidental Fees for, 164 
Limits— 
Of Power of Legislature, 251 
Of Suspensions, 11 
Liquidated Damages— 
Agreement for, 246 
Local Improvements— 

Liability for Assessments for, 
265 
Location— 
Of School 

able, 103 


Loss— 
Of Property by Eminent Do- 
main, 264 
Lost Time— 
Teacher’s Duty to Make up, 224 
Lyceums, Public— 
In the Schoolhouse, 323 
Magazine, College— 
Subscriptions not Compelled, 169 


Building, unreason- 


Mail— 

Power of Congress over, 446 
Malice or Negligence— 

Of Teacher, 23 


Mandamus— 
Non-Pecuniary Remedy, 398 
Readmission by, 49, 156 
To be Continued as a Student, 
451 
To Compel Investment of School 
Money, 317 
To Compel Issuance of Diplo- 
mas, 450, 454 
To Compel Performance of Min- 
isterial Acts, 398 
Writ of, denial of, 87 
Manslaughter— 
Definition of, 29 
Manual Labor— 
Compulsory, 98 
Marriage— | 
Dismissal of Teachers for, 200 
Prohibition of, by private 
schools, 242 
Surrender of Teachers’ Right to 
by Contract, 200 


Matriculation Fees— 

In Free Schools, 162 
Meaning— 

Of Educational Appliances, 299 
Measure of Damages, 89 

Fixed by Jury, 89 

Recoverable, 90 
Mechanics’ Liens— 

On Public Property, 372 
Meetings, Fraternal— 

In the Schoolhouse, 324 
Minimum Wages— 

For Teachers, 188 
Ministerial Acts— 

Mandamus to Compel Perform- 

ance, 398 

Personal Liability for, 405 
Minors— 

Cannot Change Domicile, 67 
Miscellaneous— 

Decisions, respecting reasonable 

regulations, 133 


Examples, of school contracts, 
346 
Institutions, that are not 


“schools,” 418 


Misconduct— 
Parents’, justifying suspension, 
142 
Model Training Schools— 
Common School Funds for, 309 
Modern English Doctrine, 401 
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Modern Language— 
In Common Schools, 94 
Modifications— 
For Compensation of Unqualified 
Teachers, 192 
Money, School— 
Illegal Expenditures of, 288 
Investments by Legislature, 314 


Mandamus to Compel Invest- 
ment of, 317 
Mother— 


When She May Sue for Her 
Child’s Injury, 26 
Motives for Punishment— 
Unlawful, 5 
Municipal Taxes— 
And General Exemptions, 421 
Exemption from, 421 
Murder— 
Definition of, 29 
Natural Right— 
Of Parent, not invaded, 52 
Nature— 
Of Ownership Necessary for 
Exemption, 423 
Of School Districts, 272 


Necessaries— 
Parents’ Liability, 39 
Necessary— ‘ 
Education, 37, 38; collegiate, 38; 
common school, 38; profes- 
sional, 38 


School Buildings, erection of, 49 


School Supplies, reimbursement 
of teachers for, 354; vehicles 
as, 302 

Necessity— 


For Notice and Hearing before 
Dismissal, 205 
For Written Contract, 175 
Neady Students— 
University Scholarships for, 305 
Neglect of Duty— 
Injuring the District, 412 
Negligence— 
Actionable, teacher’s 
for, 401, 411 
Of Teacher, 23 
Negro— 
And White Students, 
tion of, 266 
Schools, prohibition of, 268 
Newspaper Publication— 
Of Satirical Poem, 137 
Non-Liability of Parents— 
For Children’s Torts, 71 
For Services, 40, 41 
Non-Observance of Statutory Pro- 
vision, 50 


liability 


segrega- 


Non-Participation in Dancing— 
Expulsion for, 97 
Non-Pecuniary Remedies, 214 
Injunction, mandamus, 398 
Non-Residence— 
Examples of, 60 
Non-Resident Students— 
Admission of, 58, 59 
Conditions for Admittance, 58, 
59 
County Tuition for, 313 
Non-Transportation— 
Of Children, parent’s damages 
for, 304 
Normal Schools— 
And Universities, support of, 307 
Notice and Hearing— 
Necessity for, before dismissal, 
205 
Offenses in Presence of Faculty— 
Expulsion for, 18 


Officials— 
Other, responsibility of, 413 
School, general doctrine, 403; 


implied contracts of, 347; per- 
sonal contractual liability of, 
381; tort responsibility of, 391; 
traveling expenses of, 288; 
typical examples, 392 
Oil and Gas— 

Lease of School Land for Pro- 

duction of, 332 


Operation, Extramural— 
Of Rules and Regulations, 135 
Option— 
Of Teacher to Disregard Notice 
of Dlegal Discharge, 212 
Origin— 
Of School Districts, 272 
Other Officials— 
Responsibility of, 413 
Other Uses— 
Added to School Uses, 434 
Outside of School— 
Immoral Conduct, 138 
Ownership— 
Nature of, necessary for 
emption, 423 
Parents— 
Authority, 40 
Damages for Non-Transporta- 
tion of Children, 304 
Direct Religious Instruction, 36 


ex- 


Duty, 35; to sign report card, 
144 
Liability, 35; for additional 


training, 42; for education, 39; 
for necessaries, 39. 
May Sue Teacher, 24-27 
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Misconduct, justifying suspen- 
sion, 142 
Non-Liability, for children’s 
torts, 71; for services, 40, 41 
Responsibility, 39 
Right, 36; not invaded, 52 
Selection of Child’s Studies, 146 
Parochial Students— 
High-School Examinations Re- 
quired of, 111 
Participation— 
In Commencement Exercises, 91 
Patronage— 
Student, storekeeper’s right, 157; 
unlawful restriction of, 159 
Patrons— 
Participation in Hearing, 20 
Payment— 
Of Bills, 39 
Of Salaries Illegally Appropri- 
ated, 312 
Of Tuition, 58 
Penalty— 
For Refusal to Wear Caps and 
Gowns, 93 


Pensions— 
For Teachers, 226; state right, 
226 
Granting of, to retired teachers, 
236 


Laws Fully Complied With, re- 
pealing of, 236 

Laws Partly Complied With, re- 
pealing of, 236 

Of Teachers, state-wide system, 
227 


Pension Fund— 
Contribution to, confers no right 
to employment, 235 
May Legislature Compel Con- 
tribution to, 230 
May School Board Compel Con- 
tributions to, 228 


Performances, Theatrical— 

In the Schoolhouse, 322 

Permanent Injuries— 
To Pupils, 21, 23 
Personal— 

Appearance, prohibition of cos- 
metics, 93; prohibition of tal- 
cum powder, arbitrary, 93 

Contractual Liability, of school 
Officials, 381; relief in equity, 


383 

Liability, for ministerial acts, 
405 

Responsibility, respecting school 
funds, 407 


Personally Interested— 
Trustees Must Not be, 183 


Poem, Satirical— 
Newspaper Publication of, 137 


Police Power— 

Over Public Schools, 279 
Political Activities— 

Dismissal of Teachers for, 203 
Poor Children— 

Free Books for, 298 


Possession, Adverse— 
Of School Property, 330 


Power— 

Of Board to Validate Unauthor- 
ized Contracts, 353; of district, 
353 

Of Congress over the Mail, 446 

Of County Superintendent, 86 

Of Legislature, limits, 251 

Of School Authorities, 43 

Of School Boards, 11; to em- 
ploy attorneys, 377 

Of Teachers to Suspend, 86 

Of Trustees, as to qualifications 
of teachers, 179; to insure 
school property, 374; to insure 
teachers, 376 

Police, over public schools, 279 

To Issue School Bonds, 361 


Private Property— 
Use of, for school purposes, 329 


Private Schools— 
And Public Schools, 
contrasted, 249 
Breaches of Contract, 247 
Board of Students, misrepre- 
sentations concerning, 248 
Contracts for Instruction, 243 
Deductions from Tuition, 245 
Destruction of, 269 
Lease of School Buildings for, 
334 
Liability for Torts, 241 
Prohibition of Marriage, 242 
Status and Regulation of, 239 
Subscriptions to, 260 
Taxation for, 256 
Privileges— 
Equality of, 48 
Transportation, pupils, 67 
Production of Oil and Gas— 
Lease of School Land for, 332 


Professional Education— 
As “a necessary,” 38 
Professors— 

Residence of, 
ings, 433 


regulation 


in school build- 
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Profit— 
In Schoolhouses, sale of school 
supplies for, 331 
Use of Property for, tuition as, 
426 


Prohibition— 

Of Athletic Contests, 141 

Of Bible Reading in 
Schools, 121 

Of Cosmetics, 93 

Of Fees, suspension of, 163 

Of Greek-Letter Fraternities, 116 

Of Marriage, by private schools, 
242 

Of Negro Schools, 268 

Of Religious Garb of Teacher, 
120 

Of Talcum Powder, arbitrary, 93 


Promotion— 
Requirements for, 107 


Property—(See also ‘School”) 
Acquired, when exemptions be- 
gin, 422 
Loss of, by eminent domain, 264 
Partly Devoted to School Pur- 
poses, taxation of, 436 
Plotted into Lots, taxation of, 
438 
Private, use of, for school pur- 
poses, 329; disposition of by 
legislature, 250 
Public, assessments and taxes, 
372; mechanics’ liens on, 372 
Rented to Maintain Schools, 
taxation of, 429; economic dis- 
advantages, 428 
Right to Obtain, by eminent do- 
main, 262 
Satisfaction for Injury of, 99 
School, adverse possession of, 
330; conveyance of, 364; ex- 
emption from taxation, 414; 
lease of, for school purposes, 
367; legal and illegal uses of, 
322; power of trustees to in- 
sure, 374 
Use of for Profit, tuitions as, 426 
Used for Incidental Purposes, 
437 
Protection of Laws, equal, 47 
Provisions— 
As to Teacher’s Dismissal, 194 


Public 


Of Law, 130 
Of State, 45 
Public— 


And Private Schools, regulation 
contrasted, 249 

Funds, support from, 254 

Lyceumis, in the schoolhouse, 323 


Property, assessments and taxes, 
372; mechanics’ liens on, 372 
Schools, admission refused, 44; 


Bible reading in, 121; consti- 
tutional status of, 284; effect 
of Bible reading on, 122; 
eligibility to attend, 43; inci- 
dental fees, legality of, 161; 
police power over, 279; right 


to attend, 42 
School Districts, contractual ca- 
pacity of, 345; liability of, 345 
Public Exhibitions— 
Expulsion does not 
from, 134 


Public School— 
Definition of, 414 


Publication— 
Of Satirical Poein, 137 


Punishment— 
And Unreasonable Rules, 87 
De Facto Teacher, 6 
For Tardiness or Absence, 102 
Instruments for, 5, 6 
Limits, 3-7, 22, 32 
Of Adults, 8 
Of Girls, 8 
Remedies for, 87 
Right to Inflict, 3 
Shifting Standards, 7 
Unlawful Motives for, 5 


Exclude 


Punitive Damages, 89 
Pupils— 

Admission and Discipline of, 242 

Assault Against, 28 

Assault on Teacher, 4, 6 

Constitutional Weakness,  in- 
juries from, 23 

Death of, criminal responsibility, 
26; civil responsibility, 26 

Exclusion of, 6 

Expulsion of, 10-18 

Health Certificates Required of, 
152 

Illegal Expulsion of, 49 

Injuries to, 21-23 

Knowledge of Rules Presumed, 
3 

Legal Rights of, 83 

Liability for Injuries, 71 

May Sue Teacher, 24-26, 160 

Readmission by Mandamus, 49, 
156 

Reinstatement, 12 

Self-Defense, 5 

Social Activities, 
with, 139 

Transportation Privileges of, 67 


interference 
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Purchase— 
Of School Building, 368 
Purposes— 
Incidental, property used for, 
437 


Of School Yard, 74 

School, lease of property for, 367 
Qualifications— 

Of Teachers, trustees’ power, 179 

Required, 64 
Races— 

Segregation of, 44 
Rate of Tuition, 61 
Rates— 

Student, who may get, 70 
Ratification— 

Of Unauthorized Contracts, 351 
Readmission by Mandamus, 49 
Reasonable Regulations— 

Miscellaneous Decisions 

specting, 133 
Reasonable Rules— 

And Unreasonable, 82 

Definition of, 82 

Right of Teacher to Formulate, 

84 


Recovery— 

Of Damages to Pupil, 90 
Redress— 

For Denial of Equal Rights, 49 


Re- 


Refusal of Admission to Public 
Schools, 44 
Regulation— 
And Status of Private Schools, 
239 


Of Private and Public Schools, 
contrasted, 249 


Reimbursement— 
For Educational Expenses, 35, 
36 
Of Teachers, for necessary sup- 
plies, 354 
Reinstatement— 
Of Expelled Pupil, 12 
Relation— 
Between City Schools and City 
Councils, 272 
Confidential, of teacher and pu- 
pil, 27 
Religious— 
Doctrine, differences of, 125 
Garb, prohibiting the wearing 
of, 120; worn by teacher, 118 


Instruction, regulated by par- 
ents, 36 
Purposes, use of schoolhouses 


for, 338 


Remedies— 
For Breach of School Contracts, 


387 
For Illegal Fees, 172 
For Unreasonable Rules and 
Punishments, 87 
Non-Pecuniary, 214; injunction, 


mandamus, 398 ‘ 
Of Students Whom Faculty Re- 
fuse to Pass, 452 
Remedy— 
Of Judgment Creditors, 213 
Renting of Schoolbooks— 
Compulsory, 98 
Repair— 
Of School Buildings, 370 
Repealing of Pension Laws— 
Fully Complied With, 237 
Partly Complied With, 236 
Report Cards— 
Signing of, parents’ duty, 144 
Reports— 
Failure to Make, 
salary for, 221 
Required Qualifications, 64 
Requirements— 
Educational, 56 
For Promotion, 107 
Home Study, 144 
Of Legislature, 318 
Requiring— 
Health Certificates from Pupils, 
152 ; 
Requisites for Contract— 
General, 177 


Residence— 
Of Professors in School Build- 


forfeiture of 


ings, 433 5 
Of Students for School Priv- 
ileges, 58; examples of non- 


residence, 60; of students for 
voting, 64; definition of, 65 
Teacher’s, the schoolhouse, 326 


Resignation— 
Of Teacher, 
demand, 201 
Responsibilities— 
Assault and Battery, 28, 29 
Civil, 21 
Criminal, 28-34 
False Imprisonment, 28, 29, 57;: 
teacher, 28, 29; institution, 57 
Of Infants, 38 
Of Parents, 39 
Of Teachers, 1 
Responsibility— 
Of Other Officials, 413 
Personal, respecting school 
funds, 407 


because of illegal 
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Teacher’s, 411; for discipline, 85 
Tort, of schools and_ school 
officials, 391, 403; general doc- 
trine, 391; typical examples, 
392 
Restriction— 
In Making Rules, 2 
Of Time, for admission to school, 
101 
Unlawful, of student patronage, 
159 
Result— 
Of Abuse in Conferring Degrees, 
444 
Results of Examination— 
May Teachers Anticipate, 106 


Retired Teachers— 
Granting of Pensions to, 236 
Right— 
Of State to Pension Teachers, 
226 
Parents’, 36; not invaded, 52 
Storekeeper’s, of student patron- 
age, 157 
To Attend Public Schools, 42; 
limits, 44 
To Enforce Discipline, 2, 11 
To Marry, teacher’s surrender of 
by contract, 200 
To Obtain Property by Eminent 
Domain, 262 
To Punish (definition and lim- 
itation), 3 
Rights— 
Denial of, redress, 49 
Equality of, 45 
Of Citizenship, 127 
Of Diseased Students, 156 
Of Pupil, legal, 83 
Of Student to Skip a Grade, 110 
Of Superintendent to Use 
Schoolhouse, 327 
Of Teacher to Formulate Rea- 
sonable Rules, 84 


Rules— 

And Regulations, extramural 
operation of, 135; for govern- 
ment of students, 77 

Against Talking Aloud, 104 

Of de facto Teachers, 6 

Of Trustees, unrecorded, 3 

Reasonable and Unreasonable, 
82 

Restriction in Making, 2 

Unreasonable, violation of, 6, 14 

Unwritten Law of Schools, 3 

Salaries Illegally Appropriated— 

Payment of, 312 


Salary— 


Forfeiture of, for failure to make 
reports, 221 
Teacher’s, deductions from, 218 


Sale of School Supplies— 


For Profit, in schoolhouses, 331 


Satirical Poem— 


Newspaper Publication of, 187 


Satisfaction— 


For Injury of School Property, 
99 


Scholarships, University— 


For Needy Students, 305 


. School— 


Absence from, for Bible study, 
131 

Adults in, 8 

Attendance and Grades, certifi- 
cates of, 449; compulsory, 52; 
statutory provision, 43; vacci- 
nation as a condition of, 148; 
vaccination not compulsory, 
150 

Authorities, duty to furnish 
transportation, 304; power of, 
43 

Boards, liability for wrongful 
expulsion, 88; power to employ 
attorneys, 377 

Bonds, authority to issue, 362; 
issuance of, 356; power to 
issue, 361; when legal, 357 

Book Dealers, trustees as, 294 


' Books, compulsory renting of, 98 


Buildings, city, incidental uses 
of, 276; condemnation of, 370; 
construction of, 368; lease of, 
for private schools, 334; nec- 
essary erection of, 49; pur- 
chase of, 368; repair of, 370; 
residence of professors in, 433; 
unreasonable location of, 103 

Contempt of, direct and con- 
structive, 19 

Contracts, miscellaneous exam- 
ples, 346; remedies for breach 
of, 387 

Credit for Bible Study Outside 
of School, 129 

Districts, architects recovery 
from, 370; autonomy of, 275; 
contractual capacity of, 345; 
division of, 274; formation v. 
organization, 273; liability of, 
345; mature of, 272; origin of, 
272; versus association, 274 

Expenditures, city supervision 
of, 287 
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Funds, personal responsibility 
respecting, 407 

Grounds, lease of, for baseball 
purposes, 336 

Health Inspection, and clinics, 
155 

Independence, illustrations of, 
277 

Land, lease of, for production of 
oil and gas, 332 

Money, illegal expenditure of, 
288; investments by legisla- 
ture, 314; mandamus to com- 
pel investment of, 317 

Officials, implied contracts of, 
347; personal contractual lia- 
bility of, 381; tort responsi- 
bility, 391; general doctrine, 
403; typical examples, 392; 
traveling expenses of, 288 

Privileges, equality of, 48; denial 
by location, 49; by taxation, 
47; modification of doctrine, 
48 

Property, adverse possession of, 
3830; conveyance of, 364; ex- 
emption from taxation, 414; 
expulsion for injury to, 99; 
legal and illegal uses of, 322; 
power of trustees to insure, 
374; satisfaction for injury, 
99; taxation of lessee’s inter- 
est in, 435; of lessor’s interest 
in property rented to schools, 
424 

Purposes, lease of property for, 
367; use of private property 
LOWmoco 

Restriction of Time for Admis- 
sion, 101 

Supplies, necessary, vehicles as, 
302; sale of, for profit in 
schoolhouse, 331 

Tribunal, conclusiveness of de- 
termination by, 79 

Trustees, duty of, 280 

Uses, other uses added to, 434 

Yard, purpose of, 74 

School Board—(See also “School”) 

Authority over Teacher’s Rules, 
2 

Not Sole Source of Teacher’s 
Authority, 2 

Powers of, 11 


Schoolhouse— 


And Business Property, combi- 
nation of, 328 

As Teacher’s Residence, 326 

Built on Leased Premises, 368 


Dances in, 325 

Fraternal Meetings in, 324 

Public Lyceums in, 323 

Rights of Superintendents to 
Use, 327 

Sale of School Supplies for 
Profit in, 331 

Statutes Affecting Use of, 341 

Theatrical Performances in, 322 

Use of, for religious purposes, 
338 


Schools— 

City, and city councils, relation 
between, 272; city appropria- 
tions for, 285 

Common, expenditures in aid of, 
301 

For Colored Children, accessi- 
bility of, 49 

Free, matriculation fees, 162 

Model Training, common school 
funds for, 309 

Negro, prohibition of, 268 

Normal, and universities, sup- 
port of, 307 

Private, and public, regulation 
contrasted, 249; destruction 
of, 269; lease of school build- 
ings for, 334; liability for 
torts, 241; status and regula- 
tion of, 239; subscriptions to, 
260; taxation for, 256 

Public, constitutional status of, 
284; legality of incidental fees, 
161; police power over, 279 

Separate, for Indian children, 46 

State, taxation of, 419; exemp- 
tion from federal taxes, 420 

Tort Responsibility, 391; general 
doctrine, 391; typical exam- 
ples, 392 


Sectarian Attire, Distinctive— 
Argument Against, 119 
Prohibition of, 120 


Sectarian Institution— 
Definition, 254-5 
Effect on Public Schools of Bible 
Reading, 122 
No bar to Immunity from Taxa- 
tion, 437 
Segregation— 
Necessity of Legislative Au- 
thority, 46 
Of Races, 44 
Of White and Negro Students, 
266 


Selection, Parent’s— 
Of Child’s Studies, 146 
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Self - Defense— 
Of Pupil, 5 
Of Teacher, 6 
Selling Books— 
Statutory Authority for, 296 
Separate Schools— 
Hstablishment of, 47 
For Indian Children, 46 
Services— 
Parent’s Non-Liability, 40, 41 
Shifting Standards of Punishment, 
7 
Signing of Report Card— 
Parent’s Duty, 144 
Skipping a Grade— 
Student’s Right, 110 
Slander— 
Actionable per se, 409-10 
And Libel, liability for, 156, 408 
Conditional Privilege, 408-9 
Social Activities of Pupils— 
Interference with, 139 
Societies— 
Theosophical, as educational in- 
stitutions, 416 
State— 
Educational Requirements, 56 
Provision of, 45 


Right of, to pension teachers, 
226 
Schools, taxation of, 419; ex- 


emption from federal taxes, 


420 


State-Wide System— 
Of Teacher’s Pensions, 227 
Status— 
And Regulation, of 
schools, 239 
Constitutional, of public schools, 
284 
Statutes— 
Affecting Use of Schoolhouses, 
341 
Unconstitutionality of, 47 
Validity of, 63 
Violation of, court decision, 54 
Statutory Authority— 
To Sell Books, 296 
Statutory Provision— 
Compulsory School Attendance, 
43 
Expulsion, 12 
Non-Observance of, 50 
Storekeeper’s Right— 
To Student Patronage, 157 
Student— 
Mandamus to be Continued as, 
451 


private 


Students— 

Discrimination in Excusing from 
Bible Reading, 124 

Diseased, rights of, 156 

Government of, 77 

High School, wearing of khaki 
uniforms, 140 

Illegally Admitted, tuition from, 


61 

Needy, university scholarships 
for, 305 

Non-Resident, county tuition 
for, 313 

Patronage, storekeeper’s right 
to, 157; unlawful restriction 
of, 159 


Remedies of, whom faculty re- 
fuse to pass, 452 
Residence of, for school 
ileges, 58; for voting, 64 
Right to Skip a Grade, 110 
Rules and Regulations, 77 
Transportation, free toll, 69 
White and Negro, segregation 
of, 266 
Studies, Child’s— 
Parent’s Selection of, 146 
Study— 
Home, may it be required? 144 
In Absentia, degrees for, 445 
Subscriptions— 
To Private Schools, 
fenses to, 261 
Succeeding Boards— 
Bound by Contracts of Employ- 
ment, 379 
Suing— 
Teacher, when pupil may sue, 


priv- 


260; de- 


24-26; when parent may sue, 
24-27 
Trustees, by contractors, 388 
Suit— 


When to be Brought, 212 


Superintendents— 
County, definition, 86; legitimate 
expenses of, 290; power of, 86 
Rights of, to use schoolhouse, 
327 
Supervision— 
City, of school expenditures, 287 
Supplies— 


Necessary School, reimburse- 


ment of teachers for, 354; 
vehicles as, 302 
Support— 
Compulsory, of college athletics, 
170 


‘From Public Funds, 254 
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Of Normal Schools and Univer- 
sities, 307 
Suspension— 
Definition, 10 
Grounds for, 12 : 
Inherent Power of Teacher, 86 
Limits of, 11 
Of Constitutional Prohibition of 
Fees, 163 
Parents’ Misconduct Justifying, 
142 
Power in School Board, 11 
System— 
Of Teacher’s Pensions, state 
wide, 227 
Talking Aloud— 
Rule Against, 104 


Tardiness— 
Punishment of, 102 
Taxation— 
Exemption of School Property 
from, 414 


For Private Schools, 256 

Of Greek Letter Societies, 430- 
432 

Of Lessee’s Interest in School 
Property, 435 

Of Lessor’s Interest in Property 
Rented to Schools, 424 

Of Property Partly Devoted to 
School Purposes, 436 

Of Property Plotted into Lots, 
438 

Of Property Rented to Maintain 
Schools, 429 

Of State Schools, 419 


Taxes— 
Federal, exemption of state 
schools from, 420 
Municipal, exemption from, 421 
On Public Property, 372 


Teacher— 

Absence Because of Childbirth, 
202 

Duty of, to disregard ultra vires 
discharge, 211 

Duty of, when dismissed, to seek 
similar employment, 209 

Forcible Ejectment of, by trus- 
tees, 410 

Liability, for actionable negli- 
gence, 401 

Option to Disregard Notice of 
Illegal Discharge, 212 

Recovery for Time Lost by IIl- 
ness, 220 

Resignation Because of Illegal 
Demand, 201 

Responsibility of, 411-12 


Surrender of Right to Marry by 
Contract, 200 


Teachers— 


And School Board, 2 

Assault Against, 4, 6 

Assaulting Pupil, 28 

Authority of, 1 

Bonuses for, 188 

Certificates Compelled by Man- 
damus, 398 

Civil Responsibility of, 21, 160 

Confidential Relation with Pu- 
pils, 27 

Contract of, 175; cannot be ful- 
filled by a substitute, 230 

Criminal Responsibility of, 26-34 

De Facto, rights of, 6; rules of, 
6 

Discipline (right to enforce), 2, 
11 

Dismissal of, causes for, 195, 
204; damages for, 208, 218; for 
marriage or childbirth, 200; 
for political activities, 203; 
judicial review, 207; necessity 
for notice and hearing before, 
205; option as to time of suit, 
218, 217; provisions, 194 

Duty of, to make up lost time, 
224 

In loco parentis, 1, 84, 198 

Injuring Pupils, 21, 23 

Insulting of, after school hours, 
136 

Intent of (in punishment), 4 

Judicial Functions of, 4 

Liability, for breach of contract, 
216; for wrongful expulsion, 
88 

Minimum Wages for, 188 

Negligence or Malice of, 23 

Parent May Sue, 24-27 

Pensions for, 226; state-wide 
system, 227 

Power of, to suspend, 86 

Power of Trustees to Insure, 376 

Pupil May Sue, 24-26, 152 

Qualifications of, power of trus- 
tees, 179 

Reimbursement of, for necessary 
supplies, 354 

Religious Garb of, prohibited, 
120 

Residence, the schoolhouse, 326 

Responsibilities of, 1; for disci- 
pline, 85 

Retired, granting of pensions to, 
236 

Right, to formulate reasonable 
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rules, 84; to marriage, surren- 
der of by contract, 200; to 
punish, 8 
Salary of, deductions from, 218 
Self-Defense, 6 
State Right of Pensioning, 226 
Unlawful Motives (in punish- 
ment), 5 
Unqualified, compensation of, 
190; modifications, 192 
Wearing of Religious Garb, 118 
When to Sue for Damages, 212 
Teaching— 
Contract, abandonment of, 217 
In Common _ Schools, modern 
language, 94; vocai music and 
drawing, 94 
Temporary Injuries— 
To Pupils; 21, 23 
Textbooks— 
Authority to Adopt, 385 
Theatrical Performances— 
In the Schoolhouse, 322 
Theosophical Societies— 
As Educational Institutions, 416 
Time, Lost— 
Teacher’s Duty to Make up, 224 
Tobacco— 
Use of, 100 
Tolls— 
Exemption from, 69 
Free, for students, 69 
Tort— 
Responsibility, of schools and 
school officials, 391, 403: gen- 
eral doctrine, 391; typical ex- 


amples, 392 
Torts— 
Children’s, parents’ non-liability, 
71 


Enriching the District, 395 

Liability of Children for, 71 

Liability of Private Schools for, 
241 

License as a Defense, 73 

When Accident is a Defense, 73; 
when not, 75 

Training School, Model— 
Common School Funds for, 309 
Transportation— 

Consequences of Fraud in Get- 
ting Student Rates, 70 

Duty of School Authorities to 
Furnish, 304 

Free Toll for Students, 69 

Legality of, 67 

Of Children to School, 54 

Of Students, driver’s right to 
compensation when school is 
suspended, 305 : 


Privileges of Pupils, 67 
Who may get Student Rates, 70 


Traveling Expenses— 


Of School Officials, 288 


Tribunal—(See also “School’’) 


Conclusiveness of Determina- 
tion by, 79 


Truants— 


Detention of, 56 
Illegal Detention of, 57 


Trust— 


Or Endowment Funds, exemp- 
tion of, 427 


Trustee— 


As Agent, 406 


Trustees— 


As schoolbook Dealers, 294 

Authority over Boarding Place 
of Teacher, 197 

Forcible Ejectment of Teacher 
by, 410 

May be Sued by Contractors, 388 

Must Contract as a Corporation, 
182 

Must Not be Personally Inter- 
ested, 183 

Power of, as to qualifications of 
teachers, 179; to insure school 
property, 374; to insure teach- 
ers, 376 

Rules of, unrecorded, 3 

School, duty of, 280 


Tuition— 


According to Financial Ability, 
163 

Arbitrary Charge, when illegal, 
64 

As a Use of Property for Profit, 
426 

County, for non-resident stu- 
dents, 313 

Deductions from, private 
schools, 245 

District’s Liability, 62 

Free, in city for country chil- 
dren, 63 

From Students Illegally Admit- 
ted, 61 

Payment of, 58 

Rate of, 61 

Recovery from Parent by Tutor, 
41 

When Districts Must Promise to 
Pay, 62 


Tutor— 


Recovery of Tuition from Par- 
ent, 41 


Unauthorized Contracts— 


Ratification of, 351 
Power of Board to Validate, 353 
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(References are to pages) 


Power of District to Validate, 
353 
Unconstitutionality of Statute, 47 
Uniforms, Khaki— 
For High-School Students, 140 
University Scholarships— 
For Needy Students, 305 
Unlawful— 
Motives for Punishment, 5 
Restriction of Student Patron- 
age, 159 
Unreasonable Location— 
Of School Buildings, 103 
Unreasonable Rules— 
And Punishments, 87 
And Reasonable, 82 
Definition of, 82 
Remedies for, 87 
Violation of, 6, 14 


Unqualified Teachers— 
Compensation of, 190; 
tions, 192 
Use— 
Of Private Property for School 
Purposes, 329 
Of Property for Profit, tuition as, 
426 A 
Of Schoolhouses for Religious 
Purposes, 338; statutes affect- 
ing, 341 
Of Tobacco, 100 
Uses— 
Incidental, of city school build- 
ings, 276 
Of School Property, 
illegal, 322 
Other, added to school uses, 434 
School, other uses added to, 434 
Vacation— 
Drunkenness During, 139 


Vaccination— 


modifica- 


legal and 


As a Condition of School At- 
tendance, 148 
Not Compulsory, 150 ‘ 
Validity of Statutes, 63 
Vehicles— 
As Necessary School Supplies, 
302 


Veterans, War— 
Educational Aid to, 307 
Views— 
Respecting Compulsory Contri- 
butions, 232 
Violation— 
Of Statute (court decision), 55 
Of Unreasonable Rules, 6, 14 
Visitation and Control— 
Definition, 253 
Vocal Music and Drawing— 
Teaching of, in common schools, 
94 
Voting Purposes— 
Residence of Students for, 64; 
how acquired by minors, 67 
W ages— 
Minimum, for teachers, 188 
War Veterans— 
Educational Aid to, 307 
Water, Light, and Heat— 
Incidental Fees for, 164 


Weak-Minded Pupils— 
May They be Expelled? 105 


Wearing— 
Of Caps and Gowns, compulsory, 
91 
Of Khaki Uniforms, by high- 


school students, 140 
Of Religious Garb, by teacher, 
118; prohibiting of, 120 


What Constitutes Graduation, 446 


White— 
And Negro Students, 
tion of, 266 


Writ of Mandamus— 
Denial of, 87 


Written Contract— 
Necessity for, 175 


Y. M. Cc. A.— 
Incidental Fees for, 168 


Yard—(See also “School’) 
Purpose of, 74 


segrega- 


Hospital Law 


By 


JOHN A. LAPP 


Compiler of Important Federal Rules and Regulations 
Author of Practical Social Science, Learning to Earn, etc. 


and 


DORCTHY KETCHAM 
University Hospital, Ann Arbor, Mich. 


Author of Articles on Health and Hospital Decisions 
Legislation Affecting Hospitals, etc. 


A digest of American hospital law summarizing the legal 
status of hospitals as determined by laws and court decisions, 
and supplying the background for a constructive legislative 
program. For the attorney and the hospital worker it defines 
the legal problem of the hospital and supplies a comprehensive 
reference volume in extensive quotations from cases and de- 
cisions as a basis for the summary. 


The book is divided into chapter sections covering very 
completely such phases of legal hospital administration as, 
incorporation, liability, taxation, public aid, hospital records, 
nuisances, and management of hospitals, even to the selection 


of the staff. 


More than seven hundred cases have been cited, involving 
all of the different phases of organization and liability. 


Atho-leather, 592 pages Price, $8.00 


THE BRUCE PUBLISHING COMPANY 
129 Michigan Street Milwaukee, Wisconsin 


ABE vhiets 


American Law of 
Charities 


By 


CARL ZOLLMANN 


Author of American Civil Church Law 
Professor at Marquette University School of Law 
Formerly Member of the Chicago Bar 


The book covers the entire field of Charitable Trusts in 
the American Law, and in addition contains two chapters 
dealing with the exemption from taxation and damage liability 
extended to charitable organizations. It is a companion volume 
to Prof. Zollmann’s “American Civil Church Law,” published 
in 1917 by Columbia University. The citations are numerous 


and complete, and have been supplied with duplicate, triplicate, 


and even quadruplicate citations whenever this was possible. 


Its purpose is to set forth the American law on this 
important matter so that not only lawyers, trust officials, 
judges, and professors of law can have ready access to it, but 
that also clergymen, officers of charitable organizations, and 
intending donors may get a better understanding of the sub- 
ject. A short appendix presents the author’s ideas, as gleaned 
from the cases, on the drafting of wills to charities so as to 
avoid the many pitfalls which have ruined many a charitable 


design. The book contains an extensive and intensive index, 
a table of cases cited, etc. 


Full Flexible Atho-Leather, 692 pages Price, 9.00 


THE BRUCE PUBLISHING COMPANY 
129 Michigan Street Milwaukee, Wisconsin 
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